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33-6144 RECISSION OF MORATORUIM ON 


CAPITALIZATION OF INTEREST 


33-6145 SOLICITATION OF COMMENTS ON 
AMENDMENTS TO REQUIREMENTS 
FOR FORM AND CONTENT OF 
FINANCIAL STATEMENTS OF BANK 
HOLDING COMPANIES AND BANKS 
[File No. S7-804—Comment Period 
Expires December 31, 1979] 


34-16327 EFFECTIVENESS OF AMENDMENTS 
TO PROVIDE RELIEF FROM CERTAIN 
PORTIONS OF THE REPORTING 
REQUIREMENTS OF THE ANNUAL 
AND QUARTERLY REPORTS FILED 
WITH THE COMMISSION BY A 
REGISTRANT WHOSE EQUITY 
SECURITIES ARE OWNED EITHER 
DIRECTLY OR INDIRECTLY BY A 
SINGLE PERSON WHICHITSELF ISA 
REPORTING COMPANY UNDER THE 
1934 ACT 





OPINIONS 














34-16322 DMR SECURITIES, INC. AND 
DAVID M. REINER 

Where member of registered securi- 

ties association and its president 

charged customers unfair markups 


in the sale of securities, he/d, asso- 





SEC DOCKET/859 





| ciation’s findings of violation sus- 
| tained, and sanctions affirmed 


| 34-16330 ALLEN MANSFIELD 

| Where registered representative of a 
| former member firm of registered 
securities association executed 
transactions in three customers’ 
accounts, which were not in accor- 
dance with customers’ instructions 
but which customers later accepted, 
held, association's findings of 
unethical conduct sustained in part, 
but sanctions reduced, since a sub- 
stantial portion of the association's 
findings of violation and its finding 
that applicant had violated antifraud 
provisions set aside, and because 
applicant had already been out of the 
securities business for more than six 
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SECURITIES ACT OF 1933 
Release No. 6143/November 2, 1979 


In the Matter of 


SCHWARTZ, REMSEN, SHAPIRO & KELM 


TARGET BENEFIT RETIREMENT PLAN 
250 East Broad Street - 
Columbus, Ohio 43215 


(18-60) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 3(a)(2) OF THE SECURITIES ACT OF 
1933 FOR AN ORDER EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 OF THE ACT 
INTERESTS OR PARTICIPATIONS ISSUED IN 
CONNECTION WITH THE SCHWARTZ, REMSEN, 
SHAPIRO & KELM TARGET BENEFIT RETIREMENT 
PLAN AND TRUST. 


NOTICE IS HEREBY GIVEN that the law firm of 
Schwartz, Remsen, Shapiro & Kelm (the ‘‘Appli- 


860/SEC DOCKET 


cant’’), an Ohio partnership has, by letter dated July 
25, 1979, applied for an exemption from the re- 
gistration requirements of the Securities Act 
of 1933 (‘Act'’) for any participations or interests 
issued in connection with its target benefit plan 
and trust (the ‘’‘Plan’’). All interested persons are re- 
ferred to those documents, which are on file with the 
Commission, for the facts and representations con- 
tained therein which are summarized below. 


|. INTRODUCTION 


Under the Plan, any partner or employee of the Firm 
who has completed three years of service with the 
Firm is eligible to participate in the Plan. All partners 
and employees can become Participants in the Plan 
either the January following completion of three 
years of service, or six months following completion 
of three years of service, whichever is earlier. Any 
partner who has greater than a 10% ownership 
interest in the Firm (an ‘‘owner-employee”’) must 
elect to become a Participant, but all other partners 
and employees automatically become Participants 
upon meeting the eligibility requirements. 


The Plan is of the type commonly referred to as a 
“Keogh” plan, which covers persons (in this case, 
Applicant’s partners) who are employees within the 
meaning of Section 401(c)(1) of the Internal 
Revenue Code of 1954 as amended (the ‘’Code”’), 
and, therefore, is excluded from the exemption 
provided by Section 3(a)(2) of the Act for interests 
or participations in employee benefit plans of certain 
employers. 


Section 3(a)(2) of the Act provides, however, that the 
Commission may exempt from the provisions of 
Section 5 of the Act any interest or participation 
issued in connection with a pension or profit sharing 
plan which covers employees, some or all of whom 
are employees within the meaning of Section 
401(c)(1) of the Code, if and to the extent that the 
Commission determines this to be necessary or 
appropriate in the public interest and consistent with 
the protection of investors and the purposes intended 
by the policy and provisions of the Act. 


Il. DESCRIPTION AND ADMINISTRATION OF THE 
PLAN 


Applicant states that the Plan was _ established 
effective as of January 1, 1977. The Internal Revenue 
Service (the “IRS’’) has issued a ruling to the effect 





that the Plan is a ‘qualified plan’ within the meaning 
of Section 401(a) of the Code. Since the Plan is an 
“Employee Pension Benefit Plan’’, it is subject to the 
fiduciary standards and to the full reporting and dis- 
closure requirements of the Employee Retirement 
Income Security Act of 1974 (“ERISA’’). 


The Firm contributes to the Plan on behalf of each 
Participant an amount necessary to fund the Target 
Benefit of the Participant. The Target Benefit is 
defined to mean an amount payable to the Participant 
in a lump sum at age 65 which is intended to approx- 
imate, on the basis of an assumed rate of interest of 
6% compounded annually, 300% of the amount of 
his average compensation for the five full years 
immediately prior to the date of his retirement. In no 
event may the Firm’s contribution on behalf of any 
Participant for any Plan Year exceed the lesser of 
15% of the compensation of the Participant or 
$7,500. The contributions made by the Firm on behalf 
of any partner are charged to, and deducted from, 
that partner's distributable share of the Firm’s net in- 
come. Contributions on behalf of the Firm’s 
employees who are not partners are made out of the 
general partnership income. 


Under the Plan each Participant is also permitted, at 
his or her option, to make volumtary contributions to 
the Plan which cannot exceed the lesser of 10% of 
his or her compensation for that Plan Year or $2,500. 
All Participants who elect to make voluntary contri- 
butions to the Plan may withdraw the voluntary con- 
tributions, but not the earnings thereon, at any time. 


The Plan is funded through a single trust fund. The 
Huntington Bank of Columbus, Ohio, is Trustee (the 
“Trustee”) for the Plan under a Trust Agreement. 
Under the Trust Agreement, the Trustee has broad 
authority and discretion to manage, invest, and 
control the Plan assets, subject to investment 
direction by the Administrative Committee which 
consists currently of three persons. In addition to the 
ability to direct investment of the Plan assets, the 
Committee has overall responsibility and authority for 
administration of the Plan. 


Applicant contends that were it a corporation rather 
than a partnership, interests or participations issued 
in connection with the Plan would be exempt from 
registration under Section 3(a)(2) of the Act, because 
no person who would be an “employee’’ within the 
meaning of Section 401(c)(1) of the Code would 
participate in the Plan. Applicant argues that the 
mere fact that it conducts its business as a 
partnership rather than as a corporation should not 


result in a requirement that interests in the Plan be 
registered under the Act. 


Applicant also maintains that were the Firm’s 
partners not permitted to participate in the Plan, the 
interests or participations issued in connection with 
the Plan would be exempt under Section 3(a)(2) since 
no person covered by the Plan would be an 
“employee”’ within the meaning of Section 401(c)(1) 
of the Code. Applicant argues that there is no valid 
basis for a contrary result merely because the Plan 
also covers partners in the Firm. 


Applicant also states that it is engaged in furnishing 
legal services which involve financially sophisticated 
and complex matters, exercises extensive adminis- 
strative control over the Plan, and believes that it is 
able to represent adequately its own interests and 
those of its partners and employees without the pro- 
tection of the registration requirements of the Act. 
Applicant believes that the rigorous disclosure 
requirements of ERISA and the fiduciary standards 
and duties imposed thereunder are adequate to 
provide full protection to the Plan participants. 


Finally, Applicant argues that the characteristics of 
the Plan are essentially typical of those maintained by 
many single corporate employers and that the legis- 
lative history of the relevant language in Section 
3(a)(2) of the Act does not suggest any intent on the 
part of Congress that interests issued in connection 
with single-employer Keogh plans necessarily should 
be registered under the Act. Applicant argues that its 
Plan is distinguishable from multi-employer plans or 
uniform prototype plans designed to be marketed by 
a sponsoring financial institution or promoter to 
numerous unrelated self-employed persons and that 
these latter plans are the type of plans Congress 
intended to exclude from the Section 3(a)(2) 
exemption. 


For all of the foregoing reasons, Applicant believes 
that the Commission should issue an order finding 
that an exemption from the provisions of Section 5 of 
the Act for interests or participations issued in con- 
nection with the Plan is appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than November 26, 1979, at 
5:30 p.m., submit to the Commission a request for a 
hearing on the matter, accompanied by a statement 
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of the nature of his or her interest, the reasons for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he or she may re- 
quest to be notified if the Commission shall order a 
hearing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C., 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed contem- 
poraneously with the request. An order disposing of 
the matter will be issued as of course following 
November 26, 1979 unless the Commission thereafter 
orders a hearing upon request or upon the Com- 
mission's own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive notice of further developments in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delagated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6144/November 6, 1979 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16325/November 6, 1979 


ACCOUNTING SERIES 
Release No. 272/November 6, 1979 


RESCISSION OF MORATORIUM ON CAPITAL- 
IZATION OF INTEREST COST 


ACTION: Amendment of rules. 


SUMMARY: The Commission in Accounting Series 
Release No. 163, issued in November 1974, imposed 
a moratorium on the adoption or extension of a policy 
of capitalization of interest cost by companies other 
than public utilities. In adopting this moratorium the 
Commission expressed concern that an alternative to 
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the general practice of expensing interest cost as in- 
curred had developed ‘“‘without careful consideration 
of such change by the Financial Accounting Stan- 
dards Board.’’ Capitalization of interest cost has since 
been given careful study by the FASB and a standard 
has been established. In response to the initiatives 
taken by the FASB in establishing a_ financial 
accounting and reporting standard for capitalization 
of interest cost, the Commission is rescinding the 
moratorium imposed by ASR No. 163. In addition, 
the Commission is amending its disclosure require- 
ments for interest cost under Rule 3-16(r) of Regul- 
ation S-X to adopt the disclosures required under the 
new standard for all periods for which an income 
statement is presented. 


EFFECTIVE DATE: November 6, 1979 with respect to 
the revision of Rule 3-16(r). Rescission of the mora- 
torium is effective upon adoption by registrants of the 
FASB standard. 


FOR FURTHER INFORMATION CONTACT: 
Lawrence C. Best or John W. Albert, Office of the 
Chief Accountant, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washington, D.C. 
20549 (202-272-2130). 


SUPPLEMENTARY INFORMATION: In November 
1974, the Commission adopted Accounting Series 
Release (‘‘ASR’’) No. 163, entitled ‘‘Capitalization of 
Interest by Companies other than Public Utilities.’"1 
Under this release, a moratorium was imposed on the 
adoption or extension of a policy of capitalization of 
interest cost by companies other than electric, gas, 
water and telephone utilities and those companies 
covered by two exceptions which exist in accounting 
literature. 


The moratorium was adopted in response to a trend 
in which an increasing number of registrants, other 
than public utilities and those complying with 





TAlso Release Nos. 33-5540, 34-11100 (November 14, 
1974) [39 FR 43197, December 11, 1974]. 


2Exceptions to the general rule of recording interest 
as a period cost are set forth in an Industry Audit 
Guide for “Savings and Loan Associations’ and an 
Industry Accounting Guide, “Accounting for Retail 
Land Sales,’’ both issued by the American Institute of 
Certified Public Accountants. 





specialized industry guides, were capitalizing interest 
costs. The release expressed concern that an 
alternative to the general practice of expensing 
interest costs as incurred had developed ‘’. . . with- 
out careful consideration of such a change by the 
Financial Accounting Standards Board. . . .” It was 
further stated that, ‘‘at such time as the Financial 
Accounting Standards Board develops standards for 
accounting for interest cost, the Commission expects 
to reconsider this conclusion.” 


In October, 1979, the Financial Accounting Standards 
Board (‘‘FASB’’) issued Statement of Financial 
Accounting Standards No. 34 ‘‘Capitalization of 
Interest Cost’’ (‘FAS Statement No. 34’’), which 
establishes standards for the capitalization of interest 
cost as a part of the historical cost of acquiring an 
asset under certain circumstances. Since the morato- 
rium on interest capitalization under ASR No. 163 
was imposed in response to a proliferation of alter- 
native practices, the establishment of an accounting 
standard by the FASB satisfies the principal concern 
expressed in the release and, therefore, eliminates the 
necessity for continuation of the moratorium. 
Accordingly, the Commission is rescinding such 
moratorium effective upon adoption by registrants of 
FAS Statement No. 34. This rescission is consistent 
with the Commission’s expressed policy that the 
initiative for establishing and improving accounting 
standards should remain in the private sector, subject 
to Commission oversight. 


In ASR No. 163, the Commission also adopted an 
amendment to Rule 3-16(r) under Regulation S-X 
which requires certain disclosures for companies 
which capitalize interest cost. The requirements of 
Rule 3-16(r) include income statement disclosure of 
the amount of interest costs capitalized for each 
period in which an income statement is presented. In 
addition, companies other than public utilities are re- 
quired to disclose the effect on net income of capital- 
izing interest costs as compared with a policy of ex- 
pensing interest as incurred, the reason for this cap- 
italization policy, and the method of determining the 
amount capitalized. 


The provisions of FAS Statement No. 34 require dis- 
closure of the amount of interest cost incurred and 
the amount charged to expense or capitalized as 
appropriate in the circumstances. The disclosures are 
required for each accounting period in which interest 
cost was incurred and are to be presented in the 
financial statements or related notes. 


Although the disclosure requirements under FAS 
Statement No. 34 differ from the requirements under 
Rule 3-16(r) with respect to prominence and detail, 
these requirements appear adequate to enable 
investors and other financial statement users to 
analyze the impact of the incurrence of interest cost 
on a company’s operations. Since FAS Statement 
No. 34 is required to be applied prospectively in fiscal 
years beginning after December 15, 1979, it is nec- 
essary for the Commission to retain disclosure 
requirements for interest cost for coverage of prior 
years. As a consequence, Rule 3-16(r) is hereby 
amended to conform the disclosure of interest cost 
with the requirements under FAS Statement No. 34 
for each period in which an income statement is 
presented. The revised rules shall apply to financial 
statements and interim financial information filed 
subsequent to the date of issuance of this release. 
Prior period disclosure shall be provided on a con- 
sistent basis with the conformed disclosure. 


EFFECTIVE DATE 


November 6, 1979 with respect to the revision of Rule 
3-16(r). Rescission of the moratorium is effective 
upon adoption by registrants of FAS Statement No. 
34. 


COMMISSION ACTION: The Commission hereby 
amends 17 CFR Part 210 by revising paragraph (r) of 
§210.3-16 (Interest capitalized) as follows; 


§210.3-16 General notes to financial statements. (See 
release No. AS-4.) 


(r) INTEREST COST. Disclosure shall be provided for 
each period for which an income statement is 
presented of the amount of interest cost incurred and 
the respective amounts expensed or capitalized. 


This amendment is adopted pursuant to authority in 
Sections 6, 7, 8, 10 and 19(a) [15 U.S.C 77f, 77g, 
77h, 77j, 77s(a) of the Securities Act of 1933 and 
Sections 12, 13, 15(d) and 23(a) [15 U.S.C. 787, 78m, 
780(d), 78w(a)] of the Securities Exchange Act of 
1934. Pursuant to Section 23(a)(2) of the Securities 
Exchange Act, the Commission has considered the 
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impact of this amendment on competition and is not 
aware of any burden that would be imposed on com- 
petition. 


Inasmuch as the above described amendment does 
not impose any additional requirements under 
§210.3-16(r), the Commission finds, for good cause, 
that the thirty-day notice provision specified in the 
Administrative Procedures Act [ U.S.C. 553(d)] is 
unnecessary and, accordingly, the amendment shall 
be effective as indicated above. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6145/November 6, 1979 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16326/November 6, 1979 


PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21284/November 6, 1979 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10932/November 6, 1979 


BANK HOLDING COMPANIES AND BANKS -—RE- 
QUIREMENTS FOR FORM AND CONTENT OF 
FINANCIAL STATEMENTS 


ACTION: Proposed rules. 


SUMMARY: The Commission is requesting comment 
on amendments to its requirements for form and 
content of financial statements of bank holding 
companies and banks. The proposed amendments 
are a reduction in the schedule reporting details of 
receivables from non-officer directors and a revision 
in the reporting of certificates of deposit and other 
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time deposits in amounts of $100,000 or more in 
domestic bank offices and in foreign activities. 


DATE: Comments should be submitted on or before 
December 31, 1979. 


ADDRESS: Comments should refer to File S7-804 
and should be submitted in triplicate to George A. 
Fitzsimmons, Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. All 
comments will be available for public inspection. 


FOR FURTHER INFORMATION CONTACT: 
Lawrence J. Bloch, Office of the Chief Accountant, 
Securities and Exchange Commission, Washington, 
D.C. 20549 (202-272-2130). 


SUPPLEMENTARY INFORMATION: In September 
1978 the Commission adopted a comprehensive 
revision of its requirements as to form and content of 
financial statements for bank holding companies and 
banks known as Article 9 of Regulation S-X.1 Subse- 
quently occasion has arisen to consider revision of 
certain provisions of these requirements. 


DISCLOSURE OF LOANS TO NONOFFICER 
DIRECTORS 


Since the adoption of the revision of Article 9 last 
year the Commission has been requested to recon- 
sider the requirement of Schedule | of Rule 9-05 
which is concerned with reporting amounts due from 
certain persons including directors, officers and 
principal holders of equity securities and certain of 
their associates. The schedule calls for detailed dis- 
closure of indebtedness exceeding the lesser of 
$500,000 or 2-1/2% of stockholders’ equity which is 





TRelease Nos. 33-5973, 34-15135, 35-20699, IC-10389, 
AS 254 [43 FR 41002; September 14, 1978] 


2For the purpose of this disclosure the term “‘prin- 
cipal subsidiaries” is defined to include the subsidiary 
with the greatest amount of deposits of all consol- 
idated bank subsidiaries and any other consolidated 
subsidiary in which deposits exceed fifteen percent of 
consolidated deposits. See footnot 1 to paragraph 
9-02-5(e) of Article 9. 





owed by directors, executive officers and principal 
holders of equity securities (and their associates) of 
the registrant bank holding company and its principal 
subsidiaries.“ Required information includes name of 
debtor, details of terms and balances at beginning 
and end of the period and amounts of increases and 
decreases during the period. 


We have been requested to reconsider that part of 
the schedule which calls for disclosure of the names 
of nonofficer directors and their associates. Approxi- 
mately 60 letters from registrants and a banking 
industry association have been received on this 
matter. Some letters assert that the disclosure in- 
volves a loss of privacy and, in small communities, 
may cause a reluctance on the part of some well- 
qualified businessmen to serve as directors of local 
banks. 


The Financial Institutions Regulatory and Interest 
Rate Control Act of 1978 3 which was enacted sub- 
sequent to the adoption of the revision of Article 9 
contains provisions limiting the terms under which 
banks can make loans to executive officers, directors 
and certain stockholders. Under the Act a loan or 
extension of credit to a director or to a company 
controlled by a director or to a related political or 
campaign committee which when aggregated with 
other related loans would exceed $25,000 must be 
approved in advance by a majority of the board of 
directors excluding the interested person. In addition, 
any loan or extension of credit to a director or related 
company or committee is required to be made on 
ubstantially the same terms as those prevailing at 
the same time for comparable transactions witl 
others and shall not involve more than normal risk o 
repayment or present other unfavorable features. 
Under the Act a bank may not pay an overdraft on 
the account of a director at the bank. The Act also 
does not require reporting of amounts due from dir- 
ectors, although it has a requirement for reporting the 
names and aggregate amount due from executive 
officers and certain stockholders. 


Where a company is engaged in a commercial or in- 
dustrial activity, loans to insiders cannot be con- 
sidered as being in the ordinary course of business 
but rather have a special nature and origin and should 
be disclosed. In the case of a bank or bank holding 
company where lending is the principal business 





© 3Public Law 95-630, approved November 10, 1978. 


activity, a distinction can be drawn between loans to 
executive officers and principal holders of securities 
on one hand and nonofficer directors on the other. A 
distinction can be drawn also between loans made on 
terms which can be said to be in the ordinary course 
of business and those not made on such terms. 


Ultimately information concerning loans to nonofficer 
directors made in the ordinary course of business 
must be assessed from the viewpoint of its value to 
an investor or potential investor. Such loans are not 
negative in nature and in fact may be advantageous 
to a bank. To the extent that they are made in the 
ordinary course of business, there appears to be little 
value to an investor in having this information— 
earnings presumably will not be penalized—the loans 
are properly collateralized —there is no unusual risk of 
collection. 


After reconsideration of this requirement and in view 
of related provisions of the Financial Institutions 
Regulatory Act of 1978, the Commission has 
determined to request comments whether detailed 
disclosure of loans to nonofficer directors made in the 
ordinary course of business continues to be useful in 
evaluating the financial condition and future 
prospects of bank holding companies and banks. 
Therefore, it is proposed to amend the requirement 
for Schedule | [17 CFR 210.9-05] to provide for ag- 
gregate reporting of amounts receivable from non- 
officer directors made in the ordinary course of 
business. 


REVISION OF REPORTING OF LARGE CERTI- 
FICATES OF DEPOSIT AND TIME DEPOSITS 


The requirement of 8210.9-02-11(e) is for note dis- 
closure of time certificates of deposit in demoni- 
nations of $100,000 or more. It is proposed to change 
the disclosure under §210.9-02-11(e) to time certifi- 
cates of deposit and other time deposits in amounts 
of $100,000 or more in domestic bank offices and to 





4The proposed amendment would not affect the re- 
quirement of Schedule | for reporting of loans to 
executive officers and principal holders of equity 
securities whether or not they were made on terms 
available in the ordinary course of business, nor 
would it exempt loans to directors made on terms 
other than those available in the ordinary course of 
business. 
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add a note requirement to 8210.9-04(f) for compar- 
able disclosure concerning such items included in 
deposits under the foreign activities category. 


The change in disclosure of large CD’s and time 
deposits in domestic bank offices conforms to 
requirements of the call reports of the banking regul- 
atory agencies. The proposed disclosure of such 
items included in foreign activities results from the 
observed increase in deposits of banks operating out- 
side the United States. In a number of cases the 
amount of time deposits in foreign offices is a large 
percentage of total deposits and the increase in such 
deposits during the period 1974-1978 appears to be 
substantial in both absolute and relative terms. 


TEXT OF PROPOSED AMENDMENTS 


The Commission hereby proposes to amend 17 CFR 
210 (Regulation S-X as follows: 


1. In 8210.9-02, paragraph 11(e) is revised to read as 
follows: 


(e) State separately in a note the amount of time 
certificates of deposit in denominations of $100,000 
or more in domestic bank offices and the amount of 
other time deposits in amounts of $100,000 or more 
in domestic bank offices. 


2. The following sentence is added at the end of 
§210.9-04(f): 


State also in a note the amount of time certificates of 
deposit in denominations of $100,000 or more and the 
amount of other time deposits in amounts of 
$100,000 or more. 


3. In 8210.9-05, the last sentence of the paragraph 
under Schedule | is deleted and replaced with the 
following: 
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It shall not be necessary to disclose amounts related 
to installment loans as defined in 8210.9-02-5(c)(3) 
made in the ordinary course of business. Notwith- 
standing the foregoing and the requirement of 
Column A of 8210.12-03, indebtedness incurred in the 
ordinary course of business by all directors (and 
related persons specified above) who are neither 
executive officers nor principal holders of equity sec- 
urities may be stated in the aggregate in Columns B, 
C, D and E of 8210.12-03. The number of directors 
for whom indebtedness is stated in the aggregate 
shall be stated in Column A. For the purpose of this 
schedule, loans or indebtedness made or incurred in 
the ordinary course of business shall be those which 
(i) were made on substantially the same terms, 
including interest rates and collateral, as those pre- 
vailing at the same time for comparable transactions 
with other persons, and (ii) did not involve more than 
normal risk of collectibility or present other unfavor- 
able features. 


These amendments are being proposed pursuant to 
authority in sections 6, 7, 8, 10 and 19(a) [15 U.S.C. 
77f, 77g, 77h, 77j, 77s] of the Securities Act of 1933; 
Sections 12, 13, 15(d) and 23(a) [15 U.S.C. 787, 78m, 
780(d), 78w] of the Securities Exchange Act of 1934; 
Sections 5(b), 14 and 20(a) [15 U.S.C. 79e, 79n, 79t] 
of the Public Utility Holding Company Act of 1935; 
and Sections 8, 30, 31(c) and 38(a) [15 U.S.C. 80a-8, 
80a-29, 80a-30(c), 80a-37(a)] of the Investment 
Company Act of 1940. 


Pursuant to Section 23(a)(2) of the Securities 
Exchange Ace, the Commission has considered the 
impact of these amendments on competition and is 
not aware of any burden that they would impose. 


Letters received since November 1, 1978 and included 
in public file S7-732 which comment on the dis- 
closure requirements of Schedule | will be considered 
as comments on the proposal in this release. 


By the Commission. 


George A. Fitzsimmons 
Secretary. 








SECURITIES ACT OF 1933 
Release No. 6146/November 8, 1979 


In the Matter of 


MONROE & LEMANN RETIREMENT PLAN 
1424 Whitney Building 
New Orleans, LA. 70130 


(18-61) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 3(a)(2) OF THE 
SECURITIES ACT OF 1933 EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 OF THE ACT 
INTERESTS OR PARTICIPATIONS ISSUED IN CON- 
NECTION WITH THE MONROE & LEMANN RETIRE- 
MENT PLAN. 


NOTICE IS HEREBY GIVEN that Monroe & Lemann 
(hereinafter the ‘Firm’ or ‘‘Applicant’’), a law firm 
organized as a partnership under the laws of the 


979, applied for an exemption from the registration 


@:::. of Louisiana, has by letter dated August 27, 


requirements of the Securities Act of 1933 (the Act’’) 
for participations or interests issued in connection 
with the Monroe & Lemann Retirement Plan (the 
“Plan’’). All interested persons are referred to that 
document, which is on file with the Commission, for 
the facts and representations contained therein, 
which are summarized below. 


|. INTRODUCTION 


Applicant’s Plan provides that all employees and part- 
ners of the Firm are eligible to participate in the Plan 
as of the first day of any month following or coin- 
ciding with the completion of three consecutive years 
of employment. Applicant states that participation in 
the Plan by eligible partners and employees of the 
Firm is mandatory, except in the case of partners 
having a 10% or more interest in the Firm. The Plan 
is of the type commonly referred to as a “Keogh” 
Plan, which covers Applicant's partners and 
employees, some of whom are “employees” within 
the meaning of Section 401(c)(1) of the Internal Re- 
venue Code of 1954, as amended (the ‘‘Code’’). As a 
result, the exemption provided by Section 3(a)(2) of 


e Act for interests or participations in employee 


enefits plans of corporate employers is not available 
to the Plan. 


In relevant part, Section 3(a)(2) of the Act provides 
that the Commission may exempt from the provisions 
of Section 5 of the Act any interests or participations 
issued in connection with a pension plan that covers 
employees, some or all of whom are “employees” 
within the meaning of Code Section 401(c)(1), if and 
to the extent that the Commission determines such 
an exemption is necessary or appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


Il. DESCRIPTION AND ADMINISTRATION OF THE 
PLAN 


Applicant represents that the Plan was originally 
established effective November 1, 1974, as a defined 
contribution plan for all employees and partners of 
the Firm. The Plan was originally written to conform 
with the requirements of the Employee Retirement 
Income Security Act of 1974 (““ERISA’’) to which the 
Plan is subject, and the Plan has been amended from 
time to time to comply with regulations interpreting 
ERISA. The Internal Revenue Service (IRS) has 
issued a favorable determination letter to the effect 
that the Plan and its related trust agreement meet the 
requirements of Code Section 401(a). An Application 
will be filed with the IRS for a determination that the 
two (2) amendments to the Plan are such that the 
Plan as amended continues to be qualified under 
Code Section 401(a). The Applicant has requested 
that the Commission assume, in considering the 
application, that the IRS will rule favorably as to the 
continued qualification of the Plan. 


Applicant states that contributions to the Plan are 
made by the Applicant based on a percentage of 
each participant’s annual compensation. The Plan is 
integrated with Social Security. Applicant states that 
a participant may make volumtary additional contri- 
butions to the Plan for the account of the participant, 
subject to limitations on the amount of voluntary 
contributions that are set forth in the Plan. No solici- 
tation of volumtary contributions has been or is 
intended to be made and volumtary contributions 
may be withdrawn by a participant. 


Applicant further states that Plan assets are invested 
in one of two funds maintained by the Plan trustee, 
Whitney National Bank of New Orleans. Each 
participant may designate annually whether contri- 
butions made by and on behalf of the participant are 
to be invested entirely in the equity fund, entirely in 
the fixed income fund, or split evenly between the 
two funds. In addition, each participant may elect 
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annually to transfer all or a part of the participant's 
account in one investment fund to the other 
investment fund. Plan assets are not commingled 
with the assets of any other plan. 


Applicant represents that the Plan is subject to the 
fiduciary standards and reporting and disclosure re- 
quirements of ERISA. A summary plan description 
has been distributed to each participant and this 
practice will continue. The Applicant states that 
certain annual reporting forms must be filed with the 
IRS with respect to the Plan each year, and copies of 
these forms are available to the Department of Labor 
and to all Plan participants. Semi-annual reports of 
the Plan are also distributed to Plan participants each 
year. 


Applicant represents that it is engaged in the 
provision of legal services involving sophisticated and 
complex financial matters and that it can adequately 
represent its own and its employees’ interests in such 
matters. 


Applicant further states that the Plan is administered 
by a committee consisting of four individuals, each of 
whom may be a participant in the Plan. The 
committee has overall responsibility and authority for 
administering the Plan, and has appointed an invest- 
ment adviser registered under the Investment 
Advisers Act of 1940 to manage the investments of 
both funds. The committee has retained the 
responsibility for the day-to-day administration of the 
Plan, including the making and enforcement of rules 
and interpreting and construing the Plan with regard 
to all questions of eligibility, the status and rights of 
participants, beneficiaries, and other persons affected 
thereunder, and the disbursement of benefits. 


The Applicant contends that if the Firm were a corp- 
oration, rather than a partnership, interests or partic- 
ipations issued in connection with the Plan would be 
exempt from registration under Section 3(a)(2) of the 
Act and that merely because the Firm is 
unincorporated is no reason to subject such interests 
or participations in the Plan to the registration re- 
quirements of the Act. 


Applicant concludes that since the Plan assets are 
not commingled in collective investment funds with 
the assets of any other plan; since the Plan is subject 
to the fiduciary standards and reporting and 
disclosure requirements of ERISA; since the 
Applicant has retained substantial administrative con- 
trol of the Plan; since the Applicant is engaged in 
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providing legal services involving sophisticated and 
complex financial matters and can adequately re- 
present its and its employees’ interests; and since no 
soliciation of volumtary contributions has been or will 
be made, granting the requested exemptive order 
would be appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 3, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment of the nature of his or her interest, the reasons 
for such request and the issues, if any, of fact or law 
proposed to be controverted, or he or she may 
request if any, of fact or law proposed to be 
controverted, or he or she may request that he or she 
be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed to: George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served 
personally or by mail upon Applicant at the address 
above stated. Proof of such service (by affidavit or, in 
the case of an attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. An order 
disposing of the matter will be issued as of course 
following December 3, 1979, unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive notice of further developments in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Managment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16320/November 5, 1979 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE PACIFIC STOCK EXCHANGE INCORP- 
ORATED (SR-PSE-79-15) 





The Pacific Stock Exchange Incorporated (‘’PSE’’) 
submitted on October 25, 1979, a proposed rule 
change under Rule 19b-4 that would provide for an 
appointed, full-time, paid Chairman of the Board of 
Governors, and an annually elected Vice Chairman 
elect who would automatically succeed to the Office 
of Vice Chairman for a one-year term. The proposal 
also would establish an Executive Committee, com- 
posed of the Chairman, Vice Chairman, Vice Chair- 
man elect and President, and would define the duties 
and authority of the Executive Committee as a whole 
and of its members individually. 


Publication of the submission is expected to be made 
in the Federal Register during the week of November 
5, 1979. In order to assist the Commission to 
determine whether to approve the proposed rule 
change or institute proceedings to determine whether 
the proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the Sec- 


. retary of the Commission, Securities and Exchange 


Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-PSE-79-15. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the Com- 
mission, and of all written communications relating to 
the proposed rule change between the Commission 
and any person, other than those which may be with- 
held from the public in accordance with the 
provisions of 5 U.S.C. 8552, will be available for in- 
spection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
Dic. 


Copies of filing and of any subsequent amendments 
will also be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16321/November 5, 1979 


The Commission today determined to issue the fol- 
lowing statement by State National Bank of 
Maryland, a national banking association.! The state- 
ment was submitted to the Commission pursuant to 
Section 21(a) of the Securities Exchange Act of 
1934 in connection with a non-public inquiry by the 
staff of the Commission concerning the offer and sale 
by State National Bank of Maryland of certain 
securities to the public. 


August 27, 1979 
Dear Mr. Fitzsimmons: 


This letter is submitted pursuant to the provisions of 
Section 21(a) of the Securities Exchange Act of 1934, 
as amended (the ‘1934 Act’’), in connection with an 
inquiry by the Staff of the Commission concerning 
the offer and sale by State National Bank of 
Maryland, a National Banking Association (‘‘SNB”), 
of certain agreements entitled ‘’Sale of U.S. 
Government Agency Security and Repurchase 
Agreement” (the ‘‘Agreements’’) to the public. 


The purpose of this submission is (i) to inform the 
Commission of the manner in which the Agreements 
were offered and their characteristics, (ii) to confirm 
that SNB will offer to each purchaser of such 
securities the right to rescind his purchase and obtain 
the return of his purchase price together with interest 
at the rate of 9% per annum from the date of 
purchase to date of actual rescission, and (iii) to 





1Commissioner Karmel dissented from this determin- 
ation of the Commission for the reasons set forth in 
her statement which follows this release. 


2Section 21(a) of the Exchange Act provides in part 
that: 


The Commission may “’...permit any person 
to file with it a statement in writing, under 
oath or otherwise as the Commission shall 
determine, as to all the facts and circum- 
stances concerning the matter to be 
investigated.” 
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advise the Commission that SNB will not reinstate 
the offer and sale of the Agreements without prior 
notice to the Commission and other relevant 
government agencies and that, if SNB shall offer the 
same or similar securities in the future, SNB will be 
mindful of the need to make fair and accurate 
disclosure to offerees of the nature and terms of the 
security. 


1. STATEMENT OF FACTS 


On April 24, 1979, SNB commenced the offering of 
the Agreements by an advertisement which appeared 
in a non-financial section of the Washington Post. 
Subsequent advertisements appeared in the Wash- 
ington Post and other newspapers. Radio advertise- 
ments were made for two days on a radio station, but 
were discontinued prior to May 1, 1979. The offer 
and sale of the Agreements was discontinued on May 
26, 1979. 


Each purchaser of an Agreement was delivered, at or 
prior to his purchase, a brochure containing more 
detailed information concerning the investment. In- 
formation contained in the brochure was presented in 
a question and answer format. The initial brochure 
was in typewritten form. Subsequently, a printed 
brochure was prepared, which differed from the type- 
written version in that it advised purchasers that they 
had a five day fight of rescission, as referred to 
below. 


The Agreement delivered to each purchaser was set 
forth in a printed form, with blanks appearing at the 
top of the form for the insertion of the name of the 
security being sold to the purchaser (a bond of the 
Federal Land Bank, see below) (the ‘‘Bond’’) and 
other items pertaining to yield, name of selling officer 
and the like. The terms of the Agreement provided 
that SNB was selling the Bond to the purchaser at its 
par value, together with all interest accrued thereon 
to the purchase date, and that SNB agreed to repur- 
chase the Bond from the purchaser at its par value 
plus accrued interest plus a premium to give the 
designated yield. The Agreement further provided 
that (i) SNB would pay the purchaser by mailing a 
check for the appropriate amount to the purchaser's 
mailing address as set forth on the Agreement; (ii) 
the Bond would be held in physical or book entry 
form by the Federal Reserve Bank-Richmond 
(““FRB-R’’) and would not be commingled with SNB’s 
assets; (iii) the purchaser would be the equitable and 
beneficial owner of the Bond while it was held by 
FRB-R and until repurchased by SNB; (iv) the Bond 
would not be identified at FRB-R as the specific 
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property of purchaser; (v) the Agreement did not 
constitute a deposit and was, therefore not covered 
by F.D.I.C. or other insurance; (vi) the Agreement 
was not assignable and (vii) that SNB reserved the 
right to substitute a comparable security for the one 
being purchased by the purchaser. In addition to the 
foregoing, the Agreement provided that the 
purchaser assigned to SNB any excess of the Bond's 
market value over its par value in consideration of 
SNB’s agreement to repurchase the Bond “‘at a price 
protecting you from market risk losses’’, as well as in 
consideration of the premium paid over the Bond's 
coupon rate of interest. The Agreement also provided 
that, to the extent that the market value of the Bond 
was less than the par value at which the Bond was 
being purchased and sold under the Agreement, the 
purchaser would become an unsecured creditor of 
SNB. During the period of the offering, the Bonds 
were selling for approximately 96-97% of par value. 
As of August 22, 1979, the Bonds were selling at 
96.00 bid, 96.5 asked (for the 7.45% Bonds due 
October 20, 1981) and 96.50 bid, 97.00 asked (for the 
7.10% Bonds due January 20, 1981). 


After a meeting with the Staff in May, 1979, SNB 
added a provision to the Agreement giving pur- 
chasers a right to return the Agreement during a 
period of five banking days subsequent to purchase 
for a refund of the purchase price, without interest or 
premium. In addition, in view of questions raised by 
the Staff in connection with the Investment Company 
Act of 1940, as amended, SNB decided to delete the 
provision in the Agreement regarding substitution of 
other securities for the Bonds. 


The initial newspaper advertisement for the Agree- 
ments, headed “9% in 1 year for just $1,000 
GUARANTEED!”, stated that the Agreements were 
being offered to the public and described an 
Agreement as: 


“a sale of a Security from a United States 
Government Agency with an agreement by 
State National Bank to repurchase the United 
States Government Agency Security one 
year later and yield you 9% per annum.” 


The advertisement went on to advise purchasers that 
the Agreements were not deposits, and accordingly, 
were not insured by the F.D.I.C. 


After the May, 1979 meeting with the Staff, the 
advertisement was changed by (i) deleting the work 
“guaranteed” in the heading; (ii) advising purchasers 





that the Bonds would be held in trust by FRB-R; (iii) 
adding an explicit reference to the brochure as a 
source of more information concerning the 
investment; (iv) adding a statement that a purchaser 
was not affected by market gains or losses; and (v) 
adding a statement referring to the five day right of 
rescission referred to above. 


Persons who desired to purchase Agreements could 
do so by either (i) clipping a coupon from an adver- 
tisement appearing in a newspaper and sending that 
coupon, together with the purchase amount, to SNB 
or (ii) by personally coming into a branch of SNB to 
conclude the transaction. 


By April 30, 1979, 110 persons had purchased 
$186,000 par value of Agreements in amounts 
ranging from $1,000 to $5,000 par value. At 
termination of the program on May 26, 1979, 519 
persons had purchased $1,118,000 par value of 
Agreements. The proceeds from the sales of the 
Agreements were used in the general operations of 
SNB. 


The Bonds consist of the following: (i) $1,000,000 par 
value Federal Land Bank bonds due October 20, 1981 
with a coupon rate of 7.45%, which were purchased 
by SNB on April 18, 1977 at an aggregate price of 
$1,028,750 and (ii) $200,000 par value Federal Land 
Bank bonds due January 20, 1971 with a coupon rate 
of 7.10% which were purchased by SNB on May 15, 
1979 at par. Since the Bonds are due at a date 
subsequent to the date any Agreement becomes due, 
and interest payment dates on the Bonds do not 
correspond with interest payment dates of the 
Agreements, the par value and some or all of the 
interest with respect to the Agreements, as well as 
the premium paid by SNB over the coupon rate of 
interest, will be payable from the general assets and 
revenues of SNB. The Bonds are currently reflected 
on SNB’s books as assets of SNB subject to repur- 
chase agreements. The Bonds were purchased in two 
separate purchases and held in book entry form at 
FRB-R in an account designated by FRB-R as one for 
the deposit of book entry securities held by the 
member bank depositor in the capacity of a fiduciary. 
FRB-R, however, has heretofore refused to establish 
a direct fiduciary relationship between itself and the 
individual purchasers of Agreements, and thus has 
refused to accept the list of purchasers forwarded by 
SNB, despite what SNB believes are its best efforts, 
in good faith, to have the Bonds specifically identified 
to the particular purchasers. 


ll. SEC STAFF CONCERNS 


The SEC Staff has raised the following disclosure 
issues concerning the offer and sale of these Agree- 
ments to the general public: 


(i) that purchasers did not buy Bonds, but rather 
separate securities consisting of a promissory note 
and evidence of indebtedness issued by SNB, not- 
withstanding that SNB represented to purchasers 
that Bonds were being offered and sold and would be 
repurchased. The Staff believes that the failure to de- 
liver either title or possession of the Bonds to 
purchasers of Agreements, and the investors’ inability 
to benefit from any increase in the market value of 
the Bonds over their par value, are evidence of the 
fact that SNB did not sell Bonds. The Staff also 
believes that the Agreements differ from the generally 
accepted concept of repurchase agreements in that, 
as mentioned above, title to an underlying security 
did not pass; there were no arrangements for marking 
to the market any of the securities held as collateral; 
and the comparatively long life of the obligations 
issued by SNB exceed the short life of typical 
repurchase agreements. 


(ii) that purchases of Agreements involved certain 
risks which were not disclosed to purchasers. These 


risks, as suggested by the Staff, include the 
following: 


(a) All payments on the Agreements will be made 
from the general funds of SNB rather than, as repre- 
sented by SNB to prospective purchasers, from funds 
collected with respect to the Bonds; 


(b) The market value of the Bonds at time of pur- 
chase was below par value; accordingly, the invest- 
ments of purchasers were not fully collateralized by 
the Bonds. In the event of default, payment of at 
least a portion of the amounts required by the Agree- 
ments would be an obligation of SNB; and 


(c) The use of the work “GUARANTEED” in the 
heading of the initial newspaper advertisement may 


-have been misleading in that it may have implied that 


purchasers were buying bonds that were guaranteed 
as to principal and yield of 9% by a United States 
government agency. 


(iii) that, despite the arrangement with FRB-R, the 
Bonds are not held in trust for the benefit of specific 
purchasers or purchasers as a group as, the Staff be- 
lieves, was represented in SNB’s revised advertising. 
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(iv) that the brochure given to purchasers may have 
misstated the Maryland state income tax conse- 
quence of the investment to Maryland residents since 
SNB’s opinion, set forth therein, that the amount 
attributable to interest on the Bonds was free of 
Maryland tax, was premised upon an assumption that 
SNB was selling a United States government 
security. 


Ill. CONCERNS OF SNB 


SNB had responded to the concerns of the Staff, as 
follows: 


(i) SNB believes that certain concerns of the Staff re- 
late solely to the sale of a bond rather than the sale of 
a security together with an agreement to repurchase 
that bond at a future date. The Staff’s concerns as to 
the ability of a purchaser to participate in market 
price increases above par, as well as the concerns 
that payments on the Agreements would come from 
general funds of SNB, are matters inherent in repur- 
chase agreements. In any event, as to participation in 
market price increases above par value, the Agree- 
ments specifically stated: ‘‘Assignment of Market 
Value in Excess of Par Value: In consideration of 
Bank’s agreement to repurchase the U. S. Security at 
a price protecting you from market risk losses, to pay 
the premium and to provide the services stipulated in 
this Agreement, you hereby assign to Bank and 
acknowledge that Bank is entitled to the excess, if 
any, of the market value over the par value of the U. 
S. Security.” 


(ii) With respect to the status under which the Bonds 
were held, SNB believes that even though it explicitly 
stated in the Agreement that it did not intend to 
identify the Bonds as a purchaser's specific property 
nor to deliver them to the purchaser, it nonetheless 
made a good faith attempt to have FRB-R segregate 
the Bonds to the individual accounts of purchasers. 
When FRB-R refused to segregate to particular indi- 
viduals, SNB had no further recourse. In addition, in 
view of the fact that the Bonds were held in an 
account at FRB-R specifically designated under the 
rules of FRB-R as a “trust account’’ for securities 
held by SNB as a fiduciary, SNB did not at the time 
believe that it was necessary that there exist a 
separate trust agreement or similar document. 
However, SNB does recognize that it was possible by 
action solely of SNB to release the Bonds from the 
trust account at FRB-R and that, despite its best 
efforts in good faith, there was no direct fiduciary re- 
lationship between the purchasers of Agreements 
and FRB-R. 
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(iii) With respect to the funds from which payment 
was to be made, the Agreements explicitly provided 
that ‘‘you (the purchaser) may become an unsecured 
creditor of the Bank to the extent, if any, that the par 
value of U.S. Security exceeds the market value.” 
SNB recognizes that it did not disclose the market 
price of the Bonds at the date of each transaction 
and further recognizes that the market price of the 
Bonds on such dates was approximately 96-97% of 
par value. 


(iv) With respect to the term ‘““GUARANTEED” in 
SNB’s advertisement, such term was used to reflect 
not that the U. S. government stood in back of the 
Agreements, but that SNB promised a fixed yield of 
9%. 


IV. PROPOSED OFFER TO PURCHASERS OF 
AGREEMENTS 


In view of the concerns raised by the Staff, SNB 
proposes as a resolution of this matter to send a letter 
to each purchaser of an Agreement, enclosing a copy 
of this letter, and offering to allow such purchaser to 
rescind his purchase, without charge or fee, by 
returning the full amount of the purchase price plus 
an amount equal to the prorated portion of the pro- 
mised 9% return to the date of rescission. Allter- 
nately, the purchaser will be allowed to hold the 
Agreement until maturity. 


Purchasers will have 14 days from the time of receipt 
of SNB’s letter to reply to the offer; if a purchaser 
does not notify SNB that he wishes to rescind within 
that period, SNB may conclusively presume that he 
has decided to keep his Agreement in effect. 


Very truly yours, 


STATE NATIONAL BANK OF MARYLAND 
A National Banking Association 


BY: /s/ PHILIP M. COMERFORD 
President 


Commissioner Karmel, dissenting. 


The securities laws are carefully crafted to exempt 
banks from direct regulation by the Securities and 
Exchange Commission. Bank securities are exempt 
from registration under the Securities Act of 1933 





(“Securities Act’’).1 Banks also are exempt from 
registration as investment companies under the 
Investment Company Act of 1940. 


Neither the published statement of the State National 
Bank of Maryland (‘State Bank’’) nor the Com- 
mission's release conclude that violations of the regi- 
stration provisions of the Securities Act—or any 
other violations— occurred. However, the staff con- 
cerns set forth in the published letter are concerns 
which normally would have been stated in a staff 
comment letter in the registration process.” | do not 
believe that the purported inadequacies in the bank’s 
disclosure documents are sufficiently egregious, or 
that the State Bank had sufficient intent to deceive 
investors, to have warranted a civil injunctive action 
against the Bank under the applicable anti-fraud pro- 
visions. 


| have previously objected to the publication of 
negotiated statements based on Section 21(a) of the 
Securities Exchange Act (‘‘Exchange Act’’) to 
dispose of investigated matters.2 | note that the 
Commission does not have general administrative 
jurisdiction to proceed against banks under Section 
15 of the Exchange Act, and did not have such juris- 





Section 3(a)(2). 
2Section 3(c)(3). 


3if the Securities involved here are presumed to be 
pass-through securities of a federal agency, they 
would likewise have been exempted securities by 
reason of Section 3(a)(2) of the Securities Act. 


4Section 17(a) of the Securities Act and Section 
10(b) and Rule 10b-5 of the Exchange Act. | am 
making no assumption as to whether scienter is 
required, as a matter of law, for an injunctive action 
instituted by the Commission. But | would be 
extremely reluctant to authorize an injunctive action 
against an issuer, as a matter of policy, based on 
simple negligence, where there has been no damage 
to investors and corrective action has been taken. 


SExchange Act Release No. 15664 (March 21, 1979); 
Exchange Act Release No. 15665 (March 21, 1979). 


diction in this matter.6 Under these circumstances, | 
regard the formulation of an administrative 
proceeding under Section 21(a) as improper. 


If the facts in this case warranted the institution of an 
injunctive action alleging anti-fraud violations—and | 
believe they do not—such an action would have been 
appropriate and within the Commission's authority. If 
the Commission had reason to believe that the sales 
activities of State Bank are a pervasive problem, a 
general interpretative release, which would not 
operate as a sanction against a particular entity, 
could have been issued. Because Congress carefully 
delineated the Commission’s power over banks, | 
must dissent from the issuance of a release which | 


believe is an improper assertion of administrative 
authority. 
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Admin. Proc. File No. 3-5519 


In the Matter of the Application of 


DMR SECURITIES, INC. 
6840 East Broadway 
Tucson, Arizone 


and 


DAVID M. REINER 





6Banks are excluded from the Exchange Act's defin- 
itions of “‘broker’’ and ‘“‘dealer’’ in Sections 3(a)(4) 
and (5) and therefore may not be disciplined under 
Section 15(b). The municipal securities activities of a 
bank may be reached administratively under Section 


15B because of the definition of a ‘municipal 
securities dealer’ in Section 3(a)(30). However, the 
securities involved here are either bank securities or 
U.S. government securities. The Commission 
normally would not have administrative jurisdiction 
under Section 15(c)(4) of the Exchange Act to correct 
the disclosures made by a bank issuer because of the 
operation of Section 12(i). 
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For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC.. 


OPINION OF THE COMMISSION 


REGISTERED SECURITIES ASSOCIATION—RE- 
VIEW OF DISCIPLINARY PROCEEDINGS 


Violations of Rules of Fair Practice 


Unfair Markups 


Where member of registered securities 
association and its president charged cus- 
tomers unfair markups in the sale of 
securities, he/d, association’s findings of vio- 
lation sustained, and sanctions affirmed. 


APPEARANCES: 


Robert W. Taylor, for applicants. 


Frank J. Wilson, Andrew McR. Barnes, and Peter J. 
Chepucavage, for the National Association of 
Securities Dealers, Inc. 


DMR Securities, Inc. (‘DMR’), a registered broker- 
dealer and member of the National Association of 
Securities Dealers, Inc. (‘NASD’), and David M. 
Reiner, its president, appeal from NASD disciplinary 
action. The NASD found that applicants charged 
customers excessive markups in the sale of certain 
securities.! It censured applicants and fined them 





ISection 4 of Article Ill of the NASD’s Rules of Fair 
Practice provides that, when a member sells 
securities for its own account, the price must be fair. 
An interpretation of the NASD’s Board of Governors 
states that it is inconsistent with just and equitable 
principles of trade for any member to enter into a 
securities transaction with a customer at a price not 
reasonably related to the current market price of the 
security. NASD Manual ¢ 2154, pp. 2054, 2056. 
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$2,000, jointly and severally.2 Our findings are based 
on an independent review of the record. 


The NASD found that, from January 2 through April 
5, 1976, DMR, acting through Reiner, charged cus- 
tomers unfair markups in the sale of various utility 
bonds. The markups in 16 transactions ranged from 
5-1/2% to 14-1/2% over the contemporaneous prices 
that DMR paid other dealers for the bonds in 
question. 


The NASD’s so-called 5% markup policy, which was 
announced in 1943 as a guide in determining the fair- 
ness of prices in principal transactions, was based on 
a survey of NASD members which revealed that, in 
71% of the transactions studied, the markups 
charged by members over current market price did 
not exceed 5%. The NASD’s Board of Governors 
thereafter instructed all NASD District Business Con- 
duct Committees to use the results of the survey as a 
guide in determining whether or not a markup was 
excessive. 


The Board's interpretation of the 5% policy states 
that, in determining the fairness of a markup, mem- 
bers should consider, among other things, that a 
lower markup is customarily charged in the sale of 
bonds than in transactions of the same size involving 
common stock; that the percentage of markup gen- 
erally increases as the price of the security decreases; 
that ‘‘transactions in lower priced securities may re- 
quire more handling and expense”’ and thus ‘‘warrant 
a wider spread”; and that a transaction involving a 
small amount of money ‘‘may warrant a higher per- 
centage of markup.” 


In this case, we are dealing with markups in the sale 
of bonds. The prices charged customers for a single 
bond ranged from $700 to $1,030, and the amounts 
of money involved in the transactions ranged from 





2The NASD also assessed costs against applicants. 


3See NASD Manual 42154, pp. 2054-5. 


4NASD Manual 42154, p. 205 





about $1,900 to almost $30,000. Moreover, the 
markups in nearly one-fourth of the transactions at 
issue exceeded 10%, a level that we have found 
fraudulent in proceedings brought by this Com- 
mission. 


We conclude that, in at least 13 transactions where 
the markups ranged from over 6% to 14-1/2%, the 
prices that applicants charged customers were 
unfair.2 We accordingly affirm the NASD’s finding 
that applicants violated NASD rules. 7 


Applicants argue that DMR’s markups were 
improperly computed. They assert that their costs of 
execution (which they estimate at $39 per 
transaction) should be deducted from each markup, 
together with $1 per $1,000 of bonds to cover 
salesmen’s commissions, and that their resulting net 
profit was only 4%, well within the NASD’s 5% 
guideline. 


Applicants’ argument betrays a basic misunder- 
standing of the nature of markups. A markup is not 
the equivalent of net profit. Rather, it is the spread 
between the current inter-dealer market price and the 
price charged the customer. Applicants’ formulation 
would allow a dealer to pass along all his expenses to 
the customer, no matter how excessive, and to 
obtain in addition a guaranteed 5% net profit, 
whether or not the price charged was reasonably 
related to current market price. Such a result would 
clearly contravene the NASD’s markup policy and the 
Board of Governors interpretation of that policy. 





5See Charles Michael West, Securities Exchange Act 
Release No. 15454 (January 2, 1979), 16 SEC Docket 
592, 594, and the cases cited in footnote 12 of that 
opinion. 


6See Financial Estate Planning, Securities Exchange 
Act Release No. 14984 (July 21, 1978), 15 SEC 
Docket 352, 353. 


7We set aside the NASD’s finding of violation with 
respect to one transaction where the markup was 
only 0.5%. 


8NASD Manual ¢ 2154, pp. 2054-58 


We have repeatedly pointed out that, in the absence 
of countervailing evidence, a dealer's contemporan- 
eous cost is the best evidence of current market 
price,9 a standard that has been accorded judicial ap- 
proval.'’ Applicants nevertheless argue that it was 
improper to compute DMR’s markups on the basis of 
the prices it paid. They assert that, since none of 
DMR’‘s purchases occurred on the same day as its 
sales, DMR’s costs were not “contemporaneous,” 
and thus were not indicative of the current market 
price. 


This contention is without merit. Contemporaneous 
cost is not limited to same-day cost. It is sufficient if 
the prices paid by a dealer in actual transactions are 
“closely related in time” to its sales.'' Here, in the 
case of every unfair markup finding that we have sus- 
tained, DMR’s sale was made within one day of its 
purchase from another dealer. In those circum- 
stances, the burden was on applicants to establish 
that DMR’s cost was not representative of the market 
at the time of its sale, '~ a burden applicants failed to 
meet. 





See, e.g., Charles Michael West, supra, 16 SEC 
Docket at 594; Gateway Stock and Bond, Inc., 43 
S.E.C. 191, 193 (1966); Naftalin & Co., Inc., 41 
S.E.C. 823, 826-27 (1964). 


10Barnett v. S.E.C., 319 F.2d 340, 344 (C.A. 8, 
1963). 


11See Charles Michael West, supra; Naftalin & Co., 
Inc., supra. 


12See Charles Michael West, supra. 


13Applicants claim that it is ‘‘almost unbelievable” 
that the NASD was unable to ascertain, except in 
three instances, representative market prices for the 
days on which DMR made its sales. However, the 
record indicates that the NASD made a thorough 
search for such prices, and applicants, of course, had 
ample opportunity to obtain and introduce evidence 
with respect to them. 


Citing Collins Securities Corp. v. S.E.C., 562 F.2d 820 
(C.A.D.C., 1977), applicants further claim that any 
violations must be established by clear and 

[Continued] 
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Applicants argue that it was improper for the NASD 
to base its findings of unfair markups on a schedule 
of transactions prepared by a former NASD employee 
who was not available at the hearings for cross- 
examination. However, the schedule was prepared 
from DMR’s own books and records. Thus 
applicants had in their possession all the information 
necessary to challenge it. In fact, at the hearings, 
they pointed out several errors in the schedule which 
the NASD promptly corrected. Under the circum- 
stances, we are unable to find that applicants were 
prejudiced by the absence of the former NASD 
employee. '4 





[Footnote 13, continued] 


convincing evidence. Even apart from the question of 
whether Collins applies to NASD proceedings, the 
clear and convincing standard is applicable only to 
cases of fraud. Whitney v. S.E.C., Fed. Sec. L. Rep. 
4 96,913 at p. 95, 779 (C.A.D.C., June 28, 1979). 
This proceeding does not involve any finding of 
fraud. In any event, we find the evidence with 
respect to applicants’ violations clear and convincing. 


14See Gateway Stock and Bond, Inc., supra, 43 
S.E.C. at 195. Applicants also point out that the 
NASD’s Board of Governors, in calling up for review 
on its own motion various charges that had been dis- 
missed by the District Committee, failed to comply 
with certain of the NASD’s internal procedures. 
However, applicants were in no way prejudiced. They 
were notified of the Board's intention to review the 
charges in question within two weeks after the 
District Committee’s opinion has issued, and some 
three months prior to their hearing before the Board. 
Moreover, the Board sustained the District 
Committee’s dismissal of those charges. 


Applicants further complain of the NASD’s failure to 
produce, prior to the hearings, certain net capital 
computations which the NASD later introduced into 
evidence. However, applicants were not entitled to 
pre-trial discovery in these proceedings. See 
N.L.R.B. v. Interboro Contractors, Inc., 432 F.2d 
854, 857-858 (C.A. 2, 1970), cert. denied, 402 U.S. 
915 (1971). Moreover, the evident ... question was 
introduced in support of a charge that the NASD 
dismissed. Hence we fail to see how applicants were 
prejudiced. 
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IV. 


Applicants’ overcharging of their customers reflects a 
marked insensitivity to the high standards of com- 
mercial honor to which all NASD members and their 
associated persons must adhere. We are unable to 
conclude that the relatively lenient sanctions imposed 
by the NASD are excessive or oppressive. 


An appropriate order will issue. 


By the Commission (Commissioners LOOMIS, 
EVANS, POLLACK and KARMEL); Chairman 
WILLIAMS not participating. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16322/November 6, 1979 


Admin. Proc. File No. 3-5519 
In the Matter of the Application of 


DMR SECURITIES, INC. 
6840 East Broadway 
Tucson, Arizona 


and 


DAVID M. REINER 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


ORDER AFFIRMING DISCIPLINARY ACTION 


TAKEN BY REGISTERED SECURITIES asso-@ 
CIATION 





On the basis of the Commission’s opinion issued this 
day, it is 


ORDERED that the disciplinary action taken by the 
National Association of Securities Dealers, Inc. 
against DMR Securities, Inc. and David M. Reiner, 
and the Association’s assessment of costs, be, and 
they hereby are, affirmed. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16323/November 6, 1979 


NOTICE OF EFFECTIVENESS OF A PROPOSED 
RULE CHANGE BY THE STOCK CLEARING CORP- 
ORATION OF PHILADELPHIA (File No. SR-SCCP- 
79-3). 


The Stock Clearing Corporation of Philadelphia sub- 
mitted on October 29, 1979 a proposed rule change 
establishing fees for its C.O.D. clearance service. 


The foregoing rule change has become effective pur- 
suant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-4 thereunder. At 
any time within sixty days of the filing of such pro- 
posed rule change, the Commission may summarily 
abrogate the rule change if it appears to the 
Commission that such action is necessary or appro- 
priate in the public interest, for the protection of in- 
vestors, or otherwise in furtherance of the purposes 
of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be made 
in the Federal Register during the week of November 
12, 1979. Interested persons are invited to submit 
written data, views and arguments concerning the 
submission within twenty-one days from the date of 
publication in the Federal Register. Persons desiring 
to make written submissions should file six copies 
thereof with the Secretary of the Commission, Sec- 
urities and Exchange Commission, 500 North Capitol 


Street, Washington, D. C. 20549. Reference should 
be made to File No. SR-SCCP-79-3. 


Copies of the submission, with accompanying 
exhibits, and of all written comments will be available 
for public inspection at the Securities and Exchange 
Commission's Public Reference Room, 1100 L Street, 
N. W., Washington, D. C. Copies of the filing will 
also be available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16324/November 6, 1979 


In the Matter of 


BRADFORD - SECURITIES 
SERVICE INC. (“BSPS”) 


PROCESSING 


(SR-BSPS-79-2) 


ORDER APPROVING PROPOSED RULE CHANGE 


On August 28, 1979, BSPS filed with the 
Commission, pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 U.S.C. 78s(b)(1) 
(the ‘‘Act’’) and Rule 19b-4 thereunder, copies of a 
proposed rule change establishing a rule defining the 
term “participant.” 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-16204, 
September 14, 1979) and by publication in the 
Federal Register (44 FR 54654, September 20, 1979). 
No written comments were received by the 
Commission. 
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The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to 
clearing agencies, and in particular, the requirements 
of Section 17A of the Act. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change 
referenced above be, and it hereby is, approved. 


For the Commission, by the Division of Market Re- 
gulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16325/November 6, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6144/November 6, 1979 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16326/November 6, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6145/November 6, 1979 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16327/November 8, 1979 
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RELIEF FOR CERTAIN WHOLLY-OWNED SUBSID- 
IARIES FROM PORTIONS OF ANNUAL AND 
QUARTERLY REPORTS REQUIRED UNDER THE 
SECURITIES EXCHANGE ACT OF 1934 


ACTION: Final Rules. 


SUMMARY: The Commission announces the 
effectiveness of amendments to provide relief from 
certain portions of the reporting requirements of the 
annual and quarterly reports filed with the Commis- 
sion by a registrant whose equity securities are 
owned either directly or indirectly by a single person 
which itself is a reporting company under the Sec- 
urities Exchange Act of 1934 (‘‘Exchange Act’’). The 
amendments had been conditionally adopted by the 
Commission on September 27, 1979 in Securities 
Exchange Act Release No. 16226 (44 FR 57374). 


EFFECTIVE DATE: November 15, 1979. 


FOR FURTHER INFORMATION CONTACT: John J. 
Heneghan, Chief Counsel, Division of Corporation 
Finance, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549 
(202-272-2573). 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission today announced the 
effectiveness of amendments to the General Instruc- 
tions to Form 10-K and to the General Instructions to 
Form 10-Q under the Securities Exchange Act of 1934 
(the “Exchange Act’’) [15 U.S.C. 78a et seq. (1976)] 
relating to the disclosure required by certain regis- 
trants which are wholly-owned subsidiaries. 


These amendments allow omission of certain 
disclosure items in reports on Form 10-Q and both 
omission of and substitution for various disclosure 
items in reports on Form 10-K filed by registrants 
whose equity securities are owned, either directly or 
indirectly, by a single parent which is a reporting 
company under the Exchange Act. 


Form 10-K is used for annual reports to the Com- 
mission pursuant to section 13 or 15(d) of the 
Exchange Act where no other report is prescribed. 
Form 10-Q is used for quarterly reports to the Com- 
mission under section 13 or 15(d) of the Exchange 
Act and is filed pursuant to Rule 13a-13 or Rule 
15d-13 thereunder. 





On September 27, 1979 the Commission had 
conditionally adopted the amendments. Interested 
persons were to have until November 5, 1979 to 
comment. Only three letters of comment were re- 
ceived and they all supported the amendments. 
Therefore, such amendments are effective as of 
November 15, 1979. The test of the amendments 
appear in the September 27, 1979 release. 


STATUTORY AUTHORITY: The amendments to 
Form 10-Q and to Form 10-K are pursuant to 
Sections 13, 15(d) and 23(a) of the Securities Ex- 
change Act of 1934. 


[Secs. 13, 15(d), 23(a), 48 Stat. 894, 895, 901; sec 
203(a), 49 Stat. 705; secs. 3, 8, 49 Stat. 1377, 1379; 
Secs. 4, 6, 78Stat. 569, 570-574; sec. 2, 82 Stat. 454; 
secs. 1, 2, 84 Stat. 1497; secs. 10, 18, 89 Stat. 119, 
155; secs. 308(b), 90 Stat. 57; secs. 202, 203, 204, 91 
Stat. 1491, 1498, 1499, 1500; 15 U. S. C. 78m, 
780(d), 78w(a)]. 


By the Commission. 


George A. Fitzsimmons 
Secretary. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16328/November 8, 1979 


Admin. Proc. File No. 3-5662 


In the Matter of 


AMERICAN WESTERN SECURITIES, INC., 


JACK DAROLD KELLEY, 


LLOYD JOHN HARTY, 


oe ANDREW KOVSCHAK, JR. 


FINDINGS AND ORDER IMPOSING 
REMEDIAL SANCTIONS 


In these administrative proceedings ordered pursuant 
to the Securities Exchange Act of 1934 (Exchange 
Act).! Respondents American Western Securities, 
Inc., Jack Darold Kelley, Lloyd John Harty, and 
Andrew Kovschak, Jr., have submitted offers of 
settlement which the Commission has determined to 
accept. Solely for the purpose of these proceedings 
and without admitting or denying the allegations con- 
tained in the Order for Public Proceedings, American 
Western Securities, Inc., Jack Darold Kelley, Lloyd 
John Harty, and Andrew Kovschak, Jr. have con- 
sented to the findings of violations and sanctions set 
forth below. 


On the basis of the Order for Public Proceedings and 
the Offer of Settlement submitted by each of the Re- 
spondents, it is found that American Western 
Securities, Inc., Jack Darold Kelley, Lloyd John 
Harty and Andrew Kovschak, Jr. have wilfully vio- 
lated and wilfully aided and abetted violations of 
Section 17(a) of the Securities Act of 1933, and 
Section 10(b) of the Exchange Act and Rule 10b-5, 
thereunder, and American Western Securities, Inc. 
has wilfully violated and Jack Darold Kelley, Lloyd 
John Harty and Andrew Kovschak, Jr. have wilfully 
aided and abetted violations of Section 10(b), 15(c) 
and 17(a) of the Exchange Act and Rules 10b-6, 
15c1-8, and 17a-3, thereunder, all as alleged in the 
order for Proceedings. 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the offers of settle- 
ment submitted by each of the Respondents. 
Accordingly, IT 1S ORDERED that effective as of the 
second Monday following the date of this Order: 


A. American Western Securities, Inc.: 





lin the Matter of American Western Securities, Inc., 
et al., instituted on February 23, 1979. 
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1. Is censured; 


2. Is restricted for two years from: 


(a) participating in any underwriting as a prin- 
cipal underwriter wherein it purscases for dis- 
tribution, or sells as agent on a best efforts 
basis, or otherwise, more than 40% of the 
aggregate amount of the offering, provided, 
however, that to the extent any other broker- 
dealer participates in the offering in excess of 
10% of the aggregate amount of the 
offering, AMWEST 40% participation shall 
be correspondingly reduced by the aggregate 
amount that each broker-dealer’s participa- 
tion exceeding 10%; 


(b) acting in any underwriting otherwise than 
as principal underwriter, for a participation 
exceeding 30% of the aggregate amount of 
the offering; 


(c) engaging in any market or trading activity 
in any security in which it participated in the 
underwriting, except on an unsolicited 
agency basis, for the initial ten trading days 
beginning on the day that stock initially 
appears in the ‘‘pink sheets” or NASDAQ; 


(d) maintaining an inventory position, other 
than securities covered by (a) and (b) above, 
which is the sum of all long and short 
positions, at the end of each business day in 
excess of $50,000, but in no event more than 
$10,000 per security of any one issuer, (how- 
ever, inventory positions exceeding the 
limitations as a result of market appreciation 
if liquidated the following business day exclu- 
sively in transactions with broker-dealers shall 
not be deemed violative of the limitations) in 
securities, other than those, at the time of 
commencement of its market making activity 
in the security, which are: 


(i) listed on a national securities exchange; or 


(ii) quoted on NASDAQ for a minimum of 90 
calendar days and currently quoted by at 
least five independent market makers; or 


(iii) quoted on an inter-dealer quotation 
system for at least 90 calendar days and by 
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no less than five independent market makers 
for no less than 30 of the last 45 business 
days; or 


(iv) quoted at current bid prices of $5.00 per 
share or more; 


(3) Is ordered to comply with its undertakings in its 
offer of settlement to employ an independent chief 
executive officer and at least two compliance officers 
to supervise sales and securities trading activities. 


B. Jack Darold Kelley: 


(1) Is suspended from association with any broker, 
dealer, investment company, investment adviser or 
transfer agent, for twelve months, provided that he 
may after the initial six months of said suspension 
engage in the normal and regularly accepted duties of 
a registered representative with a registered broker- 
dealer under proper supervision. 


(2) Is ordered to comply with his undertaking in his 
offer of settlement to pay the sum of $75,000 to 
certain customers of American Western Securities, 
Inc., and not to vote, directly or indirectly, any sec- 
urities of American Western Securities, Inc. during 
his twelve month suspension period for the election 
or removal of any director and if a shareholder vote is 
anticipated on any other matter, he will provide 
notice to the Denver Regional Office at least three 
days in advance that he intends to vote on such 
matter. 


C. Lloyd John Harty: 


(1) Is suspended from association with any broker, 
dealer, investment company, investment adviser, or 
transfer agent for nine months; 


(2) Is restricted for three years from: 


(a) acting as an officer, director, or share- 
holder of any broker or dealer or supervising 
or directing the activities of any employee of 
any broker or dealer; 


(b) trading any securities for the account of 





any broker or dealer that are not listed on 
NASDAQ, or are not listed in the National 
Daily Quotations Service Pink Sheets by five 
or more broker-dealers as market makers, not 
including the employer of Harty; 


(c) purchasing or acquiring, of record or 
beneficially, or both of record and bene- 
ficially, any equity security of any broker or 
dealer; 


(d) determining or adjusting the compens- 
ation of any employee or associated person 
of any broker or dealer as a result of any 
transaction, transactions, or otherwise; 


(e) effecting any securities transactions in 
which he realizes any economic benefit in 
any account other than one at his broker or 
dealer employer; and (f) acting in any way 
whatsoever on behalf of any broker or dealer 
except in a duly supervise capacity. 


(f) acting in any way whatsoever on behalf of 
any broker or dealer except in a duly super- 
vise capacity. 


D. Andrew Kovschak, Jr.: 


(1) Is suspended from association with any broker, 
dealer, investment company, investment adviser or 
transfer agent for six months provided that he may, 
after the initial one month of said suspension, engage 
in the normal and regularly accepted duties of a regis- 
tered representative with a registered broker or dealer 
under proper supervision. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16329/November 8, 1979 


In the Matter of the Application of 
MIDWEST STOCK EXCHANGE, INC. 


FOR UNLISTED ODD-LOT TRADING PRIVILEGES 
IN CERTAIN SECURITIES 


Securities Exchange Act of 1934 


ORDER GRANTING APPLICATION FOR UNLISTED 
ODD-LOT TRADING PRIVILEGES 


On September 12, 1979, the Midwest Stock Ex- 
change, Inc. (the ‘“MSE”) filed an application with 
the Securities and Exchange Commission, pursuant 
to Section 12(f)(1)(B) of the Securities Exchange Act 
of 1934 (the ‘‘Act’’) and Rule 12f-1 [17 CFR 240. 12f-1] 
thereunder, for unlisted odd-lot trading privileges in 
the common stocks of: Family Dollar Stores, Inc., 
($.10 Par Value); Presley Company ($.1875 Par 
Value); and South Atlantic Financial Corporation, 
($.01 Par Value).! These companies’ securities are 
listed and registered on the New York Stock Ex- 
change, Inc. (the ““NYSE”’), but not listed or admitted 
to unlisted trading privileges on the MSE.2 In 
accordance with Section 12(f)(2) of the Act, the 
MSE’s application was noticed, with an opportunity 
for hearing, by issuance of a Commission release and 
publication thereof in the Federal Register. No 
comments were received with respect to the MSE 
application. 


COMMISSION FINDINGS 





IThe MSE also initially applied for unlisted trading 
privileges in Western & Continental Airlines’ common 
stock ($1.00 Par Value), however, by letter dated 
November 1, 1979, MSE withdrew its application 
pending the Civil Aeronautics Board’s approval of the 
proposed merger. 


2See Securities Exchange Act Release No. 14800 
(May 25, 1978) for the Commission’s initial findings 
granting unlisted odd-lot trading privileges to the 
MSE. 


3Securities Exchange Act Release No. 16255 
(October 5, 1979); 45 FR 59030, October 12, 1979. 


SEC DOCKET/881 





Section 12(f)(2) of the Act provides that no 
application for unlisted trading privileges shall be ap- 
proved unless the Commission finds that such 
application is ‘‘consistent with the maintenance of 
fair and orderly markets and the protection of inves- 
tors.” The MSE’s rules4 provide for execution of 
odd-lot market orders® based on the last, rather than 
next, round-lot transaction price in the subject sec- 
urity. These rules do not permit an odd-lot dealer to 
exercise any discretion in determining the price at 
which odd-lot market orders are executed on the 
MSE. Because the MSE’s rules require that odd-lot 
dealers accept all odd-lot orders® and prescribe the 
manner in which such orders must be executed, we 
believe that odd-lot trading in the subject securities is 
consistent with the maintenance of fair and orderly 
markets and the protection of investors. 


ACCORDINGLY, IT IS ORDERED, pursuant to Sec- 
tion 12(f)(1)(B) of the Act, that the MSE application 
for unlisted odd-lot trading privileges in fhe subject 
securities listed be and hereby is granted. 


For the Commission by the Division of Market Regul- 
ation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








4The MSE rules governing execution procedures 
were approved by the Commission pursuant to 
Section 19(b)(2) of the Act. See Securities Exchange 
Act Release No. 13570 (May 26, 1977). 


SWhere the MSE has unlisted trading privileges in a 
security traded on both the NYSE and the American 
Stock Exchange, Inc. (the ‘““Amex’’), the MSE’s odd- 
lot dealer is required to execute an odd-lot market 
order for that security based on the last NYSE or 
Amex sale price, whichever sale occurred most 
recently. See MSE Art. XXXI, Rule 10(b). 


6See MSE Art. XXXI, Rule 6. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16330/November 8, 1979 


Admin. Proc. File No. 3-4504 


In the Matter of the Application of 


ALLEN MANSFIELD 
3928 Carmona Avenue 
Los Angeles, California 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


OPINION OF THE COMMISSION 


REGISTERED SECURITIES ASSOCIATION- 
REVIEW OF DISCIPLINARY PROCEEDINGS 


Violations of Rules of Fair Practice 


Failure to Follow Customers’ Instructions 


Where registered representative of a former 
member firm of registered securities associa- 
tion executed transactions in three cus- 
tomers’ accounts, which were not in accord- 
ance with customers’ instructions but which 
customers later accepted, he/d, association's 
findings of unethical conduct sustained in 
part, but sanctions reduced, since a substan- 
tial portion of the .association’s findings of 
violation and its finding that applicant had 
violated antifraud provisions set aside, and 
because applicant had already been out of 
the securities business for more than six 
years. 


APPEARANCES: 


Allen Mansfield, pro se. 


Andrew McR. Barnes and Peter J. Chepucavage, for ® 
the National Association of Securities Dealers, Inc. 





Allen Mansfield, who was a registered representative 
of Pacific Western Securities, Inc., formerly a 
member firm of the National Association of Securities 
Dealers, Inc. (“NASD”), appeals from disciplinary 
action taken against him by the NASD. The NASD 
found that Mansfield effected unauthorized trans- 
actions in certain customer accounts, and sent the 
customers confirmations in order to get them to 
accept transactions to which they had not agreed. It 
censured Mansfield, fined him $10,000, and barred 
him from association with any NASD member.! Our 
findings are based on an independent review of the 
record. 


This matter has previously been before us on several 
occasions. In 1976, when it was first appealed, we 
concluded that the NASD had established a prima 
facie case against Mansfield.“ However, we 
remanded the proceedings to the NASD in order to 
give the parties an opportunity to supplement the re- 
cord with, among other things, testimony from the 
customers in question.’ After a further hearing 
before the NASD, at which neither Mansfieid nor the 
Association could induce any of the complaining cus- 
tomers to testify,* the NASD reaffirmed its findings 
of violation and the sanctions it had imposed. In 
1978, following a second appeal by Mansfield in 
which he complained, among other things, of the 
absence of customer testimony in the record, we en- 
tered an order referring the proceedings to an admin- 





IThe NASD also assessed costs against Mansfield. 


2The record contained complaint letters from six cus- 
tomers and the memoranda of NASD investigators 
recording their conversations with those customers. 


3 Allen Mansfield, Securities Exchange Act Release 
No. 12479 (May 25, 1976), 9 SEC Docket 719. See 
also Allen Mansfield, Securities Exchange Act 
Release No. 12666 (July 29, 1976), 10 SEC Docket 
107. 


4Unlike this Commission, the NASD does not have 
subpoena power. 


istrative law judge for supplemental evidentiary 
hearings and the issuance of an advisory report. Al- 
though Mansfield and the NASD now had the oppor- 
tunity to subpoena the customers in question, neither 
of them chose to do so. Instead, Mansfield gave 
testimony and introduced various exhibits into 
evidence. Thereafter, the law judge issued a report 
concluding that Mansfield had executed unauthorized 
transactions in the accounts of several customers. 


The record shows that Mansfield effected transac- 
tions in the accounts of three customers which were 
directly contrary to the customers’ instructions. And 
his actions resulted in the customers’ acceptance of 
those transactions. The details of Mansfield’s 
activities with respect to each of the customers in 
question are set forth below. Out findings are based 
primarily on Mansfield’s admissions. 


1. Mrs. R. 


On May 25, 1971, Mansfield purchased certain bonds 
of Gulf Resource & Chemical Corp. in the amount of 





5As noted in our referral order, “‘[t]he appointment of 
an administrative law judge to aid us in reviewing the 
decisions of the securities industry's self-regulatory 
organizations is an extraordinary ancillary procedure 
.... reserved for truly exceptional cases.” 


6aithough prior to the hearings before the law judge 
we held that the NASD had established a prima facie 
case, our findings are based on the entire record 
before us. Citing Collins Securities Corp. v. S.E.C., 
562 F.2d 820 (C.A.D.C., 1977), Mansfield argues that 
the evidence against him must be clear and con- 
vincing. Even apart from the question of whether 
Collins applies to NASD proceedings, the clear and 
convincing standard is only applicable to cases of 
fraud. As noted below, we are setting aside the 
NASD’s finding that Mansfield violated antifraud 
provisions. In any event, we find the evidence against 
Mansfield clear and convincing. 


As Mansfield points out, the customer complaint 
letters in the record are hearsay. But we have only 
relied on them to the extent that they are 
corroborated by Mansfield’s admissions. Mansfield 
also challenges the reliability of NASD investigative 
reports of interviews with his customers. However, 
none of our findings is based on those reports. 
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$9,568 for the account of Mrs. R. Shortly thereafter, 
on June 2, Mrs. R wrote Mansfield that she was 
“shocked” at being billed for this purchase. Mrs. R 
noted that she had previously advised Mansfield that 
she did not have “‘any extra money to invest,’’ and 
reiterated her earlier instructions that ‘‘under NO 
circumstances do | wish any MARGIN account.” 


Mansfield acknowledged that Mrs. R wanted him to 
reduce the debit balance in her margin account and 
gradually eliminate it. He testified that she authorized 
him to buy the Gulf bonds on condition that he 
realize enough money from the sale of other 
securities which Mrs. R owned to pay for her 
purchase. But Mansfield admits that no sales were 
made to finance Mrs. R’s purchase of Gulf.’ Even 
accepting his claim that, after he purchased the 
bonds and received Mrs. R’s complaint, he persuaded 
Mrs. R to delay any such sales, his actions were 
clearly improper. 


2. Mr. S. 


On September 21, 1971, Mansfield purchased certain 
bonds of Interstate Bakeries Corp. in the amount of 
$15,689 for the account of Mr. S. Rejecting the trade, 
Mr. S. returned the confirmation with the notation: ‘‘I 
cannot use - no bread!” 


Mansfield testified that, prior to the purchase in ques- 
tion, Mr. S had authorized the sale of Kaman Corp. 
bonds which he owned and the purchase of Inter- 
state bonds with the proceeds. But Mansfield’s 
records, which he introduced into evidence, show 
that he did not sell any of Mr. S’s Kaman bonds until 
September 30, nine days after the Interstate 
purchase. However, as in the case of Mrs. R, 
Mansfield convinced Mr. S to accept the transaction. 





7Mansfield points to a trading authorization form 
signed by Mrs. R, and claims that it authorized him to 
make the disputed purchase. However, Mansfield 
had received specific instructions from the customer 
with respect to that purchase which superseded any 
general authority he may have possessed. Indeed, 
Mansfield admits that he did not rely on the trading 
authorization. Mansfield also points to Mrs. R's 
affidavit concerning her dealings with him and to 
certain assertedly exculpatory letters written by her. 
But in none of those documents did Mrs. R__ retract 
her earlier complaint about the purchase at issue or 
specifically refer to it. 
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In February 1972, a third customer, Dr. M, wrote to 
Mansfield complaining that he had made ‘‘substantial 
changes” in her account without consulting her. 
After noting that in June 1971 her account had a 
debit balance of only $1,060, Dr. M stated: 


“Early in June . . . | told you | would be able 
to put together about $3000 for additional in- 
vestment. Further, | stressed the fact that 
after August 1971, the date of my retirement 
. . ., |would not be able to provide any more 
money for investment purposes. And | also 
told you that after August 1971, | would need 
whatever interest and dividends might accrue 
to my investments to supplement my modest 
‘pension’, my very modest salary as a 
beginning part-time travel-consultant, and 
the relatively small amounts | might earn 
from writing and lecturing. 


“However, during the summer, while | was 
away, you sold my Kaman [bonds]... and. 
. . bought. . . Gulf Resources [bonds]. . . 
and . . . Occidental Petroleum [bonds]. 


“Thus, in August, when | returned from my 
Eastern trip, and paid you $3000 as 
promised—| found myself in the untenable 
position of still owing you $12,455 for some 
oil-related stocks....”’ 


Mansfield challenges the accuracy of Dr. M’s letter. 
However, he admits that Dr. M wanted him to reduce 
her margin balance and gradually eliminate it. He 
testified that Dr. M authorized him to buy Gulf and 
Occidental bonds provided that proceeds from the 
sale of her Kaman bonds were used to pay for these 
securities. However, despite the acknowledged limi- 
tation on his authority, Mansfield bought 10 Gulf 
bonds and 10 Occidental bonds for Dr. M although 
the proceeds from his sales of Kaman were 
insufficient to pay for these purchases. Mansfield 
does not dispute the fact that, as a result of his 
transactions, there was a substantial increase in Dr. 
M’s debit balance.® 





8aithough Mansfield claims that Dr. M authorized 
him to effect discretionary transactions in her 
account, he admittedly did not rely on any such 
authority. Moreover, assuming that he had such 
authority, it was superseded by the specific 
instructions given to him with respect to the trans- 
actions at issue. 





IV. 


In each instance, Mansfield recommended that a 
customer purchase certain securities. In each 
instance, he was authorized to make. that purchase 
only with the proceeds from the sale of other secur- 
ities owned by the customer. In each instance, he 
disregarded the specific limitations that the customer 
had placed on his authority. 


The fact that the customers ultimately accepted the 
transactions in question cannot excuse Mansfield’s 
actions. His improper tactics were successful in 
inducing customers to accept purchases made in 
direct contravention of their instructions. 


We agree with the NASD that Mansfield’s conduct 
was not consonant with “high standards of commer- 
cial honor and just and equitable principles of trade.”’ 
We accordingly affirm the NASD’s findings that he 
violated Article Ill, Section 1 of its Rules of Fair 
Practice with respect to the transactions set forth 
above. 


Mansfield argues that he was compelled to testify 
against himself at the hearings before the adminis- 
trative law judge in derogation of his Fifth Amend- 
ment rights. Pointing to our holding, prior to those 
hearings, that the NASD has established a prima 
facie case, he claims that he was ‘‘forced to take the 
stand’’ to rebut it. We find no merit in this 
contention. Mansfield was under no compulsion to 
testify. Rather, as found by the administrative law 
judge, Mansfield was accorded ‘“‘the opportunity to 
present any witnesses, including himself, thaf his 
defense might dictate.’’ Having elected to testify and 
not to call any customer witnesses, he cannot now 
complain that he was placed in this position of having 
to incriminate himself in order to preserve his 
livelihood. 





90n the basis of our review of the entire record, we 
are unable to find that Mansfield also violated anti- 
fraud provisions. We accordingly set the NASD’s 
findings to that effect aside, as well as the NASD’s 
findings of violation with respect to transactions in 
addition to those described herein. 


10Mansfield further claims that the NASD engaged in 
an unreasonable search and seizure of his records in 


Vi. 


Mansfield argues that the sanctions imposed on him 
are excessive. He asserts, among other things, that 
he has been in the securities business for 28 years 
without having any problems with this Commission, 
that he is no longer in the business, and that he has 
no intention of returning to it. 


Mansfield engaged in serious misconduct. In 
addition, the NASD previously sanctioned him for, 
among other things, effecting unauthorized transac- 
tions in a customer’s account and selling securities at 
unfair prices. Nevertheless, we think that a substan- 
tial reduction is warranted in the sanctions imposed 
by the NASD. 


The Association's findings against Mansfield with 
respect to improprieties in his dealings with 
customers were far more extensive than those we 
have sustained. Moreover, we -have set aside the 
NASD’s finding that Mansfield violated antifraud 
provisions. In addition, Mansfield had already been 
out of the securities business for more than six years. 
Under all the circumstances, we think it appropriate 
to reduce Mansfield’s sanctions to censure, a $1,000 
fine, and a six-month suspension from association 
with any NASD member. 


An appropriate order will issue. 





violation of the Fourth Amendment. However, the 
NASD is not a part of the government. As the 
Supreme Court has noted, the Fourth Amendment 
was designed to serve ‘as a restraint upon the 
activities of sovereign authority, and was not 
intended to be a limitation upon other than 
governmental agencies.’’ Burdeau v. McDowell, 256 
U.S. 465, 475 (1921). 


Mansfield makes various other charges of unfairness 
with respect to the proceedings before the NASD, all 
of which appear to be without merit. In any event, 
Mansfield has not shown that these alleged errors 
tainted our de novo consideration of his case. See 


R. H. Johnson & Co. v. S.E.C., 198 F.2d 690, 695 
(C.A.2, 1952), cert. denied, 344 U.S. 855. To the 
extent that Mansfield also alleges that procedural 
errors occurred in the proceedings before this 
Commission, we find those charges devoid of 
substance. 
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By the Commission (Chairman WILLIAMS and 
Commissioners EVANS and KARMEL); Commis- 
sioners LOOMIS AND POLLACK not participating. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 19330/November 8, 1979 


Admin. Proc. File No. 3-4504 


In the Matter of the Application of 


ALLEN MANSFIELD 
3928 Carmona Avenue 
Los Angeles, California 


FOR REVIEW OF DISCIPLINARY ACTION TAKEN 
BY THE NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


ORDER MODIFYING DISCIPLINARY ACTION 
TAKEN BY REGISTERED SECURITIES 
ASSOCIATION. 


On the basis of the Commission's opinion issued this 
day, it is 


ORDERED that the sanctions imposed by the 


National Association of Securities Dealers, Inc. 
(“NASD”) on Allen Mansfield be, and they hereby 
are, reduced to censure, a $1,000 fine, and a 
six-month suspension from association with any 
NASD member, and it is further 


ORDERED that the Association’s assessment of costs 
be, and it hereby is, affirmed. 
By the Commission. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21281/November 2, 1979 


In the Matter of 


ARKANSAS POWER & LIGHT COMPANY 
Little Rock, Arkansas 


(70-6183) 


ORDER AUTHORIZING REVISION OF LIST OF 
BANKS FROM WHICH SHORT-TERM BORROW- 
INGS MAY BE MADE 


Arkansas Power & Light Company (‘‘AP&L”), an 
electric utility subsidiary of Middle South Utilities, 
Inc., a registered holding company, has filed a post- 
effective amendment to an application-declaration 
previously filed with this Commission pursuant to 
Sections 6 and 7 of the Public Utility Holding 
Company Act of 1935 (‘Act’) and Rule 50(a)(2) 
promulgated thereunder concerning the proposed 
transactions. 


By an order dated September 19, 1978 in this matter 
(HCAR No. 20711) AP&L was authorized to issue and 
sell unsecured short-term promissory notes to various 
commercial banks and/or a dealer in commercial 
paper in a maximum aggregate principal amount of 
$125,000,000 at any one time outstanding through 
February 29, 1980. 


AP&L has now filed a post-effective amendment 
seeking authorization to revise the list of banks from 
which such borrowings may be made. It is expected 
that the banks to whom AP&L’s notes will be issued 
and the maximum amount to be issued and out- 
standing at any one time to each such bank will be 
substantially as follows: 


Maximum Amount 


Name of Bank to be borrowed 


First National Bank of Eastern $ 
Arkansas, Forrest City, Arkansas 


400,000 





Maximum Amount 

Name of Bank to be borrowed 

Arkansas Bank & Trust Company, 
Hot Springs, Arkansas 


800,000 


The Commercial National Bank, 
Little Rock, Arkansas 


2,000,000 


First National Bank in Little Rock, 
Little Rock, Arkansas 


4,000,000 


Union National Bank, 
Little Rock, Arkansas 


2,000,000 


Worthen Bank & Trust Company, N.A., 
Little Rock, Arkansas 


4,000,000 


National Bank of Commerce, 
Pine Bluff, Arkansas 


1,700,000 


Simmons First National Bank, 
Pine Bluff, Arkansas 


19,000,000 


Peoples Bank & Trust Company, 
Russellville, Arkansas 


300,000 


Security Pacific National Bank, 
Los Angeles, California 


18,500,000 


Wells Fargo Bank, N.A., 
Los Angeles, California 


4,300,000 


Chemical Bank, 
New York, New York 


2,500,000 


Irving Trust Company, 
New York, New York 


10,000,000 


Manufacturers Hanover Trust 
Company, New York, New York 


45,000,000 


Marine Midland Trust Company, 
New York, New York 


2,500,000 


Morgan Guaranty Trust Company of 
New York, New York, New York 


8,000,000 
$125,000,000 


It is stated that except as set forth above the terms 
and conditions of the bank borrowings are 
unchanged from those authorized by this Com- 
mission in its order of September 19, 1978. 


No special or separable fees, commissions or 
expenses will be incurred in connection with the 


proposed revision of the list of banks from which 
borrowings may be made. It is stated that no state or 
federal commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
the rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors and 
consumers that said application-declaration, as 
amended, be granted and permitted to become 
effective: 


IT 1S ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become effective 
forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act, 
except that the time for filing the certification 
thereunder with respect to the proposed transactions 
is extended so as to allow filing on a quarterly basis. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21282/November 2, 1979 


In the Matter of 


ARKANSAS POWER & LIGHT COMPANY 
First National Building 
Little Rock, Arkansas 72203 


(70-6371) 
NOTICE OF PROPOSED TRANSACTIONS RELATED 


TO FINANCING OF COAL-HANDLING EQUIPMENT 
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NOTICE IS HEREBY GIVEN that Arkansas Power & 
Light Company (‘‘Arkansas”), an electric utility 
subsidiary of Middle South Utilities, Inc., a registered 
holding company, has filed an application-declaration 
with this Commission pursuant to the Public Utility 
Holding Company Act of 1935 (‘Act’), designating 
Sections 9(a), 10, and 12(d) of the Act and Rule 44 
promulgated thereunder as applicable to the 
proposed transactions. All interested persons are 
referred to the application-declaration, which is sum- 
marized below, for a complete statement of the pro- 
posed transactions. 


Arkansas intends to enter into a lease (‘‘Lease’’) with 
Continental Illinois National Bank and Trust Company 
of Chicago (‘Owner Trustee’’ or ‘‘Lessor’’), 
designated as such in an agreement (‘‘Trust 
Agreement’) between the Owner Trustee and Cl 
Leasing Corporation and Cobak Corporation (‘‘Owner 
Participants’), under which Arkansas will lease from 
the Owner Trustee coal-handling equipment 
(“Equipment’’), which will supply processed coal to 
the two units of the White Bluff Steam Electric 
Generating Station (‘‘Station’’), currently under 
construction near White Bluff, Arkansas. Neither the 
Owner Trustee nor the Owner Participants nor any 
corporations or persons affiliated with any of the 
foregoing are affiliated with Arkansas or any of its 
affiliated companies. 


The Station is jointly owned as tenants in common by 
Arkansas (60%) and two co-tenants (40%), Arkansas 
Electric Cooperative Corporation (‘AECC’’) (35%) and 
the City of Jonesboro (‘‘Jonesboro’’) (5%). It is 
expected that the City of Conway will consummate 
the pending acquisition of a 2% interest in the 
Station during 1979. Upon such acquisition the 
interest of Arkansas will decrease to 58%; the 
interests of AECC and Jonesboro would remain 
unchanged. 


The land underlying the Equipment and certain 
associated easement rights in real property 
(“Equipment Site’) belong (or, in the case of 
Conway, will belong) to the co-tenants in the same 
proportions as does the entire Station. The 
Equipment itself is owned by all of the co-tenants 
except Conway as tenants in common in the 
following proportions: Arkansas, 60%; AECC, 35%; 
and Jonesboro, 5%. Conway will not acquire at any 
time any ownership interest in the Equipment. 


It is proposed that, in order to vest in Arkansas 100% 
of the title to the Equipment and the Equipment Site 
and hence facilitate the Lease transaction hereinafter 
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described, Arkansas will exchange with the other co- 
tenants a portion of its interest in the Station for the 
entire undivided interests of such other co-tenants in 
the Equipment and the Equipment Site. The 
exchange would be based on the book value of the 
Equipment exclusive of the co-tenants’ respective 
costs of money on the books of each co-tenant other 
than Arkansas at the time of the exchange. Arkansas 
will agree with the co-tenants to furnish the Equip- 
ment to the Station during its operation, and all of 
the co-tenants will share the costs associated with 
the operation, repair, and maintenance of the 
Equipment. The exchange will not alter the percent- 
ages in which the Station as a whole is owned by the 
co-tenants. 


Arkansas has contracted with Brown & Root, Inc., 
Houston, Texas, for the design and procurement of 
the Equipment, and for its installation on the 
Equipment Site, which is adjacent to the Station. For 
purposes of this transaction, the Equipment is to be 
separated into three parts: the first (‘Phase | 
Equipment’) consists of unloading, crushing, and 
other equipment designed to deliver coal to a dead 
storage pile; the second (‘Phase II Equipment’) 
consists of equipment to deliver the coal to the first 
electric generating unit of the Station; and the third 
(“Phase Ill Equipment’’) consists of equipment to 
deliver coal to the second electric generating unit of 
the Station. The sale, purchase, and lease of the 
Phase | Equipment is expected to take place in 
December 1979 (‘‘First Closing Date’’), the sale, 
purchase, and lease of the Phase I! Equipment is 
expected to take place in March 1980 (‘Second 
Closing Date’’), and the sale, purchase, and lease of 
Phase Ill Equipment is expected to take place in 
December 1980 (“Third Closing Date”). On each 
Closing Date, Arkansas proposes to sell and assign all 
of its right, title, and interest in and to the applicable 
Phase of Equipment then under construction and the 
contract rights for the Equipment to the Owner 
Trustee. As payment for the Phase of Equipment sold 
by Arkansas on each Closing Date, Owner Trustee 
will pay Arkansas the book value of such Phase of 
Equipment plus an estimate of amounts required to 
complete construction thereof and place it in service. 
As agent for the Owner Trustee, Arkansas will 
complete the construction of each Phase of Equip- 
ment and place it in service following the respective 
Closing Dates. The currently estimated total cost 
(“Equipment Cost’) of the Equipment is approxi- 
mately $40,500,000 consisting of $24,000,000 for the 
Phase | Equipment, $13,725,000 for the Phase II 
Equipment, and $2,775,000 for the Phase Ill 
Equipment. Equipment Cost plus certain expenses 
incurred in connection with the transaction comprise 
the total to be funded (“Lessor’s Cost’’). 





Arkansas will also enter into an agreement with the 
Owner Trustee (‘‘Surface Rights Agreement’) to 
furnish easement rights necessary to enable the 
Owner Trustee to locate, use, enjoy, and remove the 
equipment and will also agree to furnish at the 
greater of fair market value or cost necessary utility 
and other support services to the Owner Trustee 
should they be required for operation of the 
Equipment by the Owner Trustee upon default under 
or termination of the Lease. 


It is proposed that the Owner Trustee will obtain the 
funds to purchase the Equipment from Arkansas 
through amounts (representing approximately 32-39 
percent of Lessor’s Cost, as finally determined) 
advanced to the Owner Trustee by the Owner 
Participants as investrnents in the beneficial owner- 
ship of the Equipment and through amounts 
(representing the remaining 61-68 percent, as finally 
determined) to be borrowed on a long-term non- 
recourse basis by the Owner Trustee from 
institutional lenders (‘‘Loan Participants’’). In order to 
effect such long-term borrowings from the Loan 
Participants, the Owner Trustee will issue to the Loan 
Participants loan certificates (‘‘Debts’’) pursuant to 
the provisions of an Indenture, noted below. Neither 
the Owner Participants, nor Arkansas, nor any of 
Arkansas’ affilitated companies will be liable for pay- 
ment of either the principal of, premium, if any, or 
interest on, the Debt. 


Pursuant to the provisions of the Trust Indenture and 
Mortgage (‘Indenture’) between the Owner Trustee 
and a second trustee (‘‘Loan Trustee’’), who will act 
on behalf of the Loan Participants, the Owner 
Trustee will grant to the Loan Trustee, as security for 
the payment of the Debt, a security interest in and 
mortgage on the Equipment and an assignment of 
the Lease and all payments and other .amounts 
receivable under the Lease and related documents, 
other than certain tax indemnities payable by 
Arkansas upon the imposition of certain taxes on the 
Owner Participants. 


Concurrently with the sale by Arkansas of the Phase | 
Equipment and the assignment of its contract rights 
relative thereto on the First Closing Date, Arkansas 
will enter into the Lease with the Owner Trustee. 
There will be an interim term of the Lease relating to 
the Phase | Equipment extending from the First 
Closing Date to January 2, 1980, and another interim 
term of the Lease relating to the Phases II and Ill 
Equipment extending from the Second Closing Date 
to January 2, 1981. The basic term (‘‘Basic Term’’) of 
the Lease will commence on January 2, 1980, and 
continue for a period which will terminate twenty-six 


years thereafter. At the end of the Basic Term, 
Arkansas will have the option to purchase the Equip- 
ment from the Owner Trustee at the greater of its 
then fair market sales value or a percentage of 
Lessor’s Cost to be determined but not expected to 
exceed 35%. 


The lease will be a net lease conferring all 
responsibility for operation, maintenance, insurance, 
certain taxes, annual trustees’ fees, and other 
expenses upon Arkansas. Arkansas will be obligated 
to maintain the Equipment in good operating 
condition, normal wear and tear excepted, and will 
have the right at its own cost and expense to make 
certain alterations, modifications, and additions to 
the Equipment. 


Lease payments will be made by Arkansas in one 
interim payment on January 2, 1980 (with respect to 
the Phase | Equipment) and one interim payment on 
January 2, 1981 (with respect to the Phase Il and 
Phase Ill Equipment). Basic Term Lease payments 
will commence January 2, 1981, with respect to the 
Phase | Equipment and will be made in annual 
installments thereafter through and including January 
2, 2006. Basic Term Lease payments will commence 
on January 2, 1982, with respect to the Phase II and 
Phase Ill Equipment and will be made in annual 
installments thereafter through and including January 
2, 2006. 


It is Arkansas’ understanding that the Basic Term 
Lease rates for the Phase |, Phase Il, and Phase Ill 
Equipment are equivalent to effective annual interest 
rates over the Basic Term of the Lease of 6.898%, 
6.835%, and 7.118%, respectively, and that the 
composite Basic Term Lease rate is equivalent to an 
approximate 6.9% effective annual interest rate. 


A statement of the fees and expenses to be incurred 
in connection with the proposed transactions is to be 
filed by amendment. It is stated that no state or 
federal commission, other than this Commission, has 
jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than November 28, 1979, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
application-declaration which he desires to contro- 
vert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
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Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicant-declarant at 
the above-stated address, and proof of service (by 
affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the application-declaration, as 
filed or as it may be amended, may be granted and 
permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices or orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21283/November 5, 1979 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
New Orleans, Louisiana 


(70-6356) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
COMMON STOCK AT COMPETITIVE BIDDING 


Middle South Utilities, Inc. (‘‘Middie South’’), a 
registered holding company, has filed an application- 
declaration and amendments thereto with the 
Commission pursuant to Sections 6(a) and 7 of the 
Public Utility Holding Company Act of 1935 (‘‘Act’’), 
and Rule 50 promulgated thereunder as applicable to 
the following transaction. 
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Middle South proposes to issue and sell at compet- 
itive bidding up to 5,000,000 shares of its authorized 
but unissued common stock, par value $5 per share, 
(“Additional Common Stock’’) to underwriters or 
investment bankers who will agree promptly to make 
a public offering thereof. Middle South estimates that 
the sale will result in aggregate net proceeds of 
approximately $68,000,000. The net proceeds from 
the sale of Additional Common Stock will be applied 
toward the repayment of the then outstanding bank 
loans made to Middle South, pursuant to the credit 
agreement between Middle South and various 
commercial banks dated as of June 29, 1979 (see File 
No. 70-6304; HCAR No. 21093). The amount of such 
bank loans presently estimated to be outstanding at 
the time of the sale is $164,000,000. 


The fees, commissions and expenses incurred in 
connection with this transaction are estimated to 
total $315,000, including printing and engraving costs 
of $150,000, counsel fees of $50,000, accountants’ 
fees of $30,000, listing fees of $25,000, fees of Middle 
South Services, Inc., of $15,000 and miscellaneous 
expenses of $20,575. In addition, the fee of counsel 
for the successful bidders is estimated at $30,000, 
and is to be paid by the successful bidders. No state 
or federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21238), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application-declaration, as amended be granted and 
permitted to become effective: 


IT 1S ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become effective 
forthwith, subject to the terms and _ conditions 


prescribed in Rules 24 and 50 promulgated under the 
Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21284/November 6, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6145/November 6, 1979 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21285/November 6, 1979 


In the Matter of 


APPLACHIAN POWER COMPANY 
Roanoke, Virginia 


(70-6059) 


SUPPLEMENTAL ORDER AUTHORIZING _IN- 


CREASED FEES AND EXPENSES 


Appalachian Power Company (‘Appalachian’), an 
electric utility subsidiary of American Electric Power 
Company, Inc., a registered holding company, has 
filed with this Commission a_ post-effective 
amendment to its application previously filed and 
amended pursuant to Section 6(b) of the Public 
Utility Holding Company Act of 1935 (‘‘Act’’) and 
Rule 50 promulgated thereunder concerning the 
following matter. 


By order dated November 1, 1977 (HCAR No. 20235), 
Appalachian was authorized to issue and sell up to 
$26,000,000 principal amount of first mortgage bonds 
at competitive bidding. Included within said order 
was authorization to pay estimated fees and expenses 
of $199,750. 


By post-effective amendment Appalachian seeks 
authorization to pay total expenses in a_ revised 
amount of $219,682, the $19,912 increase over the 


original estimate being due to the additional costs of 
printing associated with changes made to Appala- 
chian’s financial statements. 


Upon the basis of the facts in the record, as amended 
by said post-effective amendment, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and 
consumers that said application, as amended by said 
post-effective amendment, be granted: 


IT 1S ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application, as amended by said post-effective 
amendment, be and it hereby is, granted effective 
forthwith, subject to the terms and conditions pre- 
scribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21286/November 6, 1979 


In the Matter of 


OHIO ELECTRIC COMPANY 
C/O AMERICAN ELECTRIC POWER SERVICE 


CORPORATION 
New York, New York 


(70-5846) 


SUPPLEMENTAL ORDER RELEASING JURIS- 
DICTION OVER FEES AND EXPENSES 


Ohio Electric Company (‘‘Ohio Electric’), a 
generating subsidiary of Ohio Power Company, an 
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electric utility subsidiary of American Electric Power 
Company, Inc., a registered holding company, has 
filed with this Commission a_ post-effective 
amendment to its application-declaration previously 
filed and amended pursuant to Sections 6(b) and 
12(c) of the Public Utility Holding Company Act of 
1935 (’‘Act’’) and Rules 42(b)(2) and 50(a)(5) promul- 
gated thereunder concerning the following matter. 


By order dated February 17, 1977 (HCAR No. 19890), 
Ohio Electric was authorized to issue and sell 
$200,000,000 of its first mortgage bonds to institu- 
tional investors in a private placement. Jurisdiction 
was reserved in said order with respect to the fees 
and expenses to be incurred in connection with the 
transaction. By order dated May 23, 1977 (HCAR No. 
20044), such jurisdiction was released with respect to 
agents’ fees of $500,000 and continued with respect 
to other fees and expenses. 


By post-effective amendment Ohio Electric states 
that the other fees and expenses incurred were 
$295,400, including attorney's fees of $166,800, 
printing costs of $75,000 and trustee charges of 
$46,600. 


Upon the basis of the facts in the record, as 
amended by said post-effective amendment, it is 
found that the applicable standards of the Act and 
the rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors and 
consumers that said application-declaration, as 
amended by said post-effective amendment, be 
granted and permitted to become effective: 


IT 1S ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application-declaration, as amended by said post- 
effective amendment, be, and it hereby is, granted 
and permitted to become effective forthwith, subject 
to the term and conditions prescribed in Rule 24 pro- 
mulgated under the Act, and that the jurisdiction 
heretofore reserved be, and it hereby is, released. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21287/November 8, 1979 


In the Matter of 


OHIO POWER COMPANY 


OHIO ELECTRIC COMPANY 
Canton, Ohio 


(70-6222) 


ORDER AUTHORIZING MERGER OF GENERATING 
SUBSIDIARY INTO PARENT 


Ohio Power Company (‘‘Ohio Power’), an electric 
utility subsidiary of American Electric Power 
Company, Inc. (‘‘AEP’’), a registered holding 
company, and Ohio Electric Company (‘’Ohio 
Electric’’), an electric utility subsidiary of Ohio Power, 
have filed with this Commission an application- 
declaration and amendments thereto pursuant to 
Sections 6(b) and 12 of the Public Utility Holding 
Company Act of 1935 (‘‘Act’’) and Rule 43 
promulgated thereunder concerning the following 
proposed transaction. 


Ohio Power requests authorization to merge its 
generating subsidiary, Ohio Electric, into itself. Ohio 
Electric was organized on January 31, 1972, to 
complete construction of and to operate the General 
James M. Gavin Plant, consisting of two 1,300 
megawatt generating units, situated on the Ohio 
River near Cheshire, Ohio. It was originally intended 
that these facilities be built and operated by Ohio 
Power. By order dated March 21, 1972 (HCAR No. 
17504), Ohio Power was authorized to transfer the 
facilities to Ohio Electric. All of the common stock of 
Ohio Electric is owned by Ohio Power, which is Ohio 
Electric’s sole customer. 


The proposed Merger will be carried out in 
accordance with all applicable Ohio laws, including 
provisions under which upon consummation of the 
merger (1) title to all property of Ohio Electric will 
become vested in Ohio Power; (2) all liens upon the 
respective properties of Ohio Power and Ohio Electric 
will be preserved unimpaired; and (3) Ohio Power will 
become liable for all the obligations of Ohio Electric. 


The proposed merger will be consummated pursuant 
to the terms of an Agreement of Merger 





(‘Agreement’) to be entered into by Ohio Power and 
Ohio Electric. The Agreement will provide, among 
other things, that all of the outstanding shares of 
Ohio Electric common stock, which are owned by 
Ohio Power, will be extinguished. The Agreement 
must be approved by the respective Boards of 
Directors of Ohio Power and Ohio Electric. No 
authorization or consent by any shareholders of Ohio 
Power or Ohio Electric is required under Ohio law or 
under their respective articles of incorporation. 


Ohio Power proposes, pursuant to article 14 of Ohio 
Electric’s mortgage and deed of trust (“Deed of 
Trust’), to execute and deliver to the trustee a 
supplement to the Deed of Trust in which supple- 
ment Ohio Power, as successor to Ohio Electric, 
would assume and agree to pay the principal of and 
interest on the first mortgage bonds issued under the 
Deed of Trust and would agree to perform and fulfill 
all of the covenants and conditions of said Deed of 
Trust. The proposed supplement amends the defin- 
ition of ‘excepted encumbrances’’ and another 
section of the Deed of Trust. Such amendments have 
been consented to by the purchasers of $200,000,000 
principal amount of Ohio Electric’s bonds, which 
amount constitutes more than 66-2/3% of Ohio 
Electric’s first mortgage bonds. 


Ohio Power also proposes that it will, subsequent to 
the effective date of the merger and prior to its utili- 
zation of any property owned by Ohio Electric at the 
effective date of the merger as property additions for 
the purpose of authenticating bonds under Ohio 
Power's deed of trust or for any other purpose 
thereunder, execute and deliver to the trustees, 
subject to the prior lien of the Ohio Electric Deed of 
Trust, such properties of Ohio Electric acquired 
pursuant to the Agreement as can be utilized by Ohio 
Power as property additions under its deed of trust. 


It is stated that by eliminating the separate corporate 
existence of Ohio Electric, the proposed merger will 
simplify the corporate structure of Ohio Power and of 
the AEP holding company system. 


The fees and expenses to be incurred in connection 
with the proposed transactions are estimated at 
$52,000, including legal fees of $20,000 and printing, 
recording and trustee’s charges of $30,000. The 
Public Utilities Commission of Ohio has authorized 
the proposed transaction. No other state commission 
and no federal commission, other than this Commis- 
sion, has jurisdiction over the proposed transaction. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21181), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application-declaration, as amended, be granted and 
permitted to become effective: 


IT 1S ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become effective 
forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21288/November 8, 1979 


In the Matter of 


YANKEE ATOMIC ELECTRIC COMPANY 
20 Turnpike Road 
Westborough, Massachusetts 01581 


(70-6379) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
SHORT-TERM PROMISSORY NOTES TO A BANK 
AND A DEALER IN COMMERCIAL PAPER AND 
REQUEST FOR EXEMPTION FROM COMPETITIVE 
BIDDING 


NOTICE IS HEREBY GIVEN that Yankee Atomic 
Electric Company (“Yankee Atomic’’), an electric 
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utility subsidiary company of New England Electric 
System and Northeast Utilities, registered holding 
companies, has filed an application-declaration with 
this Commission pursuant to the Public Utility 
Holding Company Act of 1935 (‘‘Act’’) designating 
Sections 6(a), 7 and 9(a)of the Act and Rules 
42(b)(2), 50(a)(2) and 50(a)(5) promulgated there- 
under as applicable to the proposed transactions. All 
interested persons are referred to the application- 
declaration, which is summarized below, for a 
complete statement of the proposed transactions. 


Yankee Atomic proposes to issue and sell from time 
to time, but not later than December 31, 1980, short- 
term promissory notes in order to finance the cost of 
nuclear fuel or for other corporate purposes. The 
notes are expected to be sold to the First National 
Bank of Boston, Massachusetts, or to A.G. Becker 
& Company, Inc. (‘’Becker’’), a dealer in commercial 
paper, or to both, up to a maximum aggregate 
principal amount of $21,000,000 to be outstanding at 
any one time. Yankee Atomic now has borrowing 
authority aggregating $16,000,000 through December 
31, 1979 (File No. 70-6226) and expects to have about 
$14,000,000 of short-term debt outstanding at the 
end of 1979. During 1980 Yankee Atomic expects to 
spend approximately $6,600,000 for nuclear fuel and 
to make capital expenditures of approximately 
$8,100,000 for plant improvements. 


The proposed short-term borrowing will be repaid 
from time to time in part from internally generated 
funds and the balance will be refinanced either 
through additional short-term borrowings or perm- 
anent financing. 


The proposed borrowings from the First National 
Bank of Boston will be evidenced by notes payable 
maturing in less than one year from the date of 
issuance and will provide for prior payment in whole 
or in part without premium. The notes will bear 
interest at not in excess of 110% of the prime rate 
(plus a commitment fee of 5/8 of 1% of the line of 
credit). Based on a rate of 110% of prime rate and a 
commitment fee of 5/8 of 1%, the effective cost to 
Yankee Atomic would be approximately 17.125% per 
annum assuming borrowings at the maximum 
amount of the lines of credit based on the current 
prime rate of 15%. 


Yankee Atomic also proposes to issue and sell its 
commercial paper during the period through 
December 31, 1980, directly to Becker. Becker, as a 
principal, will reoffer such commercial paper to not 
more than 200 of its customers whose names appear 
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on a nonpublic list prepared by Becker in advance. 
No additions will be made to such list of customers. It 
is expected that such commercial paper will be held 
to maturity by the purchasers, but, if any such pur- 
chaser wishes to resell prior to maturity, Becker, pur- 
suant to an oral repurchase agreement, will 
repurchase the paper for resale to others on said list 
of customers. The commercial paper so issued and 
sold will be in the form of unsecured promissory 
notes having varying maturities of not in excess of 
270 days. Actual maturities will be determined by 
market conditions, the effective interest cost to 
Yankee Atomic, and Yankee Atomic’s cash require- 
ments at the time of issuance. The commercial paper 
will be denominations of not less than $50,000 and 
not more than $1,000,000 and will not by its terms be 
prepayable prior to maturity. The commercial paper 
will be purchased by Becker from Yankee Atomic at a 
discount which will not be in excess of the discount 
rate per annum prevailing at the date of issuance for 
the particular maturity at which prime commercial 
paper of comparable quality is sold by public utility 
issuers to commercial paper dealers. Becker will 
initially reoffer the commercial paper at a discount 
rate not more than 1/8 of 1% per annum less than 
the prevailing discount to Yankee Atomic. 


No commercial paper notes having a maturity of 
more than 90 days will be issued at an effective 
interest cost which exceeds the effective interest cost 
at which Yankee Atomic could borrow from the First 
National Bank of Boston. 


Yankee Atomic claims an exemption from the 
competitive bidding requirements of Rule 50 with 
respect to proposes issuance and sale of notes to a 
bank pursuant to paragraph (a)(2) and requests an 
exemption with respect to the proposed issuance and 
sale of commercial paper pursuant to paragraph (a)(5) 
thereof. 


The fees and expenses to be incurred with the 
proposed transaction are $3,000. Incidental services 
will be performed by New England Power Service 
Company at actual cost. It is stated that no state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 7, 1979, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by said application-declaration which he desires to 
controvert; or he may request that he be notified if 





the Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicant-declarant at 
the above-stated address and proof of service (by 
affidavit or, in the case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the application-declaration, as 
filed or as it may be amended, may be granted and 
permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10929/November 6, 1979 


In the Matter of 


GENERAL ELECTRIC S & S LONG TERM 
INTEREST FUND 

112 Prospect Street 

Stamford, Connecticut 06904 


(813-48) 


NOTICE OF FILING OF APPLICATION FOR EX- 
EMPTION FROM THE ACT AS EMPLOYEES’ 
SECURITIES COMPANY 


NOTICE IS HEREBY GIVEN that General Electric 
Company (‘Applicant’) filed an application on 
August 17, 1979, for an order of the Commission 
pursuant to Section 6(b) of the Investment Company 
Act of 1940 (’‘Act’’), exempting the General Electric 
S & S Long Term Interest Fund (‘LT Fund’), to be 
organized under the General Electric Savings and 
Security Program (‘‘Program”), from certain 
provisions of the Act. Specifically, Applicant re- 
quests that LT Fund be exempted from the following 
sections of the Act and the Rules and Regulations 
promulgated thereunder: Section 8(b); Section 
10(a); Section 13(a)(4), with the proviso that 
termination of LT Fund by Applicant shall not 
deprive participants in the Program of Applicant's 
contributions which have been credited to their 
account but which have not then vested; Section 
15; Section 16(a); Section 18(i); Sections 22(e) and 
(f); Section 24; Section 30(d) to the extent that a 
report to participants more than once a year may be 
required; and Section 32(a)(1). All interested 
persons are referred to the application on file with 
the Commission for a statement of the 
representations contained therein, which are sum- 
marized below. 


The Program was instituted on January 1, 1959, in 
order to provide employees of Applicant and its 
participating affiliates an opportunity for regular 
personal savings. 


The Program applies, in addition to Applicant itself, 
to any corporation 50% or more of whose voting 
stock is owned directly or indirectly by Applicant, 
and to Electric Mutual Liability Insurance Company 
and any of its affiliates, if such company or cor- 
poration elects to participate and such participation 
is approved by Applicant. Applicant states that 
Electric Mutual Liability Insurance Company is a 
mutual insurance company organized under the 
laws of Massachusetts, and that Applicant is the 
principal policy holder in that company. Applicant 
undertakes not to approve participation in the Pro- 
gram by any affiliate of Electric Mutual unless that 
company is an affiliate of Electric Mutual within the 
meaning of Sections 2(a)(2) and 2(a)(3) of the Act. 


Employees, other than an officer or director, may 
enroll in the Program by contributing, through pay- 
roll deductions, up to 7 percent of earnings. Union- 
represented employees are eligible only if an 
agreement with the Union permits Applicant to 
offer the Program to such employees. For certain 
employees (primarily non-exempt salaried and 
hourly-rated employees to whom general pay raises 
apply) there are differences in pay rates depending 
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on whether the employee elects to participate in the 
Program. Applicant makes a proportionate payment 
for the account of the employee equal to fifty 
percent of the employee's contribution. An 
employee presently has investment choices per- 
mitting the total amount credited to his account to 
be invested in (i) United States Savings Bonds, (ii) 
units of participation in the General ElectricS &S 
Program Mutual Fund (the ‘Mutual Fund”), (iii) 
General Electric Common Stock and (iv) Life In- 
surance. Securities credited to a participating em- 
ployee are retained by the Savings and Security 
Trust, which has been organized to implement the 
Program, for a period which ends on the first day of 
January three years after the end of the year in 
which such securities are initially credited (‘‘Hold- 
ing Period’). At the end of the Holding Period, such 
securities are distributed to the employee. Prior to 
the expiration of a particular Holding Period, anem- 
ployee may elect to leave all securities and cash, or 
only a portion thereof relating to the proportionate 
payment by Applicant, in a Retirement Option 
Account in the Savings and Security Trust (‘‘Retire- 
ment Option Account’’) until termination § of 
employment. Amounts in the Retirement Option 
Account may be withdrawn in certain cases 
specified under the Program prior to termination of 
employment. The Savings and Securities Trust has 
qualified under Section 401(a) of the Internal 
Revenue Code of 1954 as exempt from federal 
income taxes under Section 501(a) of the Code. 
Thus, the Savings and Security Trust is excepted 
from the definition of an “investment company” by 
virtue of the provisions of Section 3(c)(11) of the Act. 


Applicant states that on August 3, 1979, pursuant 
to negotiations with the labor unions representing 
its employees, certain principal changes in the Pro- 
gram were approved, as of July 1, 1979. Applicant 
further states that these changes will go into effect 
on January 1, 1980 and will be made available to 
non-represented employees as well as union 
employees. Applicant states that one of the 
principal modifications is the following: two 
additional investment media have been established 
for Program participants: (a) The General Electric S 
& S Holding Period Interest Fund (‘HP Fund”), and 
(b) LT Fund. Applicant states that HP Fund will, asa 
separate investment medium within the Savings 
and Security Trust, be operative only during the 
Holding Period. Applicant further states that upon 
expiration of the Holding Period, units of partici- 
pation in HP Fund (‘HP Fund Units’) will automatic- 
ally be converted into an equivalent number of units 
of participation in LT Fund and either distributed to 
the participating employee or held in the Retirement 
Option Account pursuant to a previous election of 
such employee. 
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LT Fund will be a trust created pursuant to the Pro- 
gram by an agreement between Applicant and the 
LT Fund Trustees. It is intended that LT Fund come 
within the definition of an ‘employees’ securities 
company” as defined in Section 2(a)(13) of the Act. 
Specifically, units of participation in LT Fund (“LT 
Fund Units”’) (i) shall be acquired at the expiration of 
the Holding Period with respect to amounts 
previously invested in HP Fund Units, and (ii) may be 
acquired in the Retirement Option Account under 
the Program through certain other features of the 
Program more fully described in the application. 


With respect to LT Fund Units converted from HP 
Fund Units at the expiration of the Holding Period, 
such LT Fund Units will be distributed to the parti- 
cipating employee at the expiration of the 
correlative Holding Period. LT Fund Units elected for 
retention in the Retirement Option Account will be 
distributed to the participating employee upon 
termination of employment unless such 
participating employee has elected to have amounts 
in the Retirement Option Account distributed in 
cash installments or in the form of an annuity distri- 
bution. LT Fund Units will be transferable only to 
members of the participating employee's 
immediate family. LT Fund Units will only be made 
available to eligible employees who have elected to 
participate in the Program and to the immediate 
families of such employees. Like the Mutual Fund, 
LT Fund will not qualify as an exempt trust under the 
Code because employees may receive distributions 
of LT Fund Units from the Savings and Security 
Trust prior to retirement and may retain such units 
after retirement, thereby continuing their interest in 
the LT Fund outside of the Savings and Security 
Trust (which is qualified under Section 401 of the 
Code). Applicant states that, abent this feature, LT 
Fund would be exempt from the Act pursuant to 
Section 3(c)(11). The principal purpose of the pro- 
posed new LT Fund is to broaden the investment 
opportunities available to Applicant's employees 
under the Savings and Security Program by offering 
them the possibility of achieving in a fund holding 
debt securities, a high rate of return on their in- 
vestment over a long-term period. 


In accordance with the investment objectives of LT 
Fund and various restrictions on investments by it, 
as set forth in the Rules of the Funds (‘‘Rules’’), LT 
Fund may invest in a portfolio consisting generally 


of debt securities, including contracts with 
insurance companies, corporate bonds, preferred 
stock, real estate mortgages, U.S. Government obli- 
gations and other types of fixed income 
investments. Applicant will attempt to qualify LT 
Fund as a ‘regulated investment company” within 
the definition of the Code. Dividends of net invest- 





ment income from the LT Fund will be declared and 
allocated each day and distributed as of the last day 
of each month. Distributions of net capital gains 
realized from the sale of LT Fund portfolio securities 
will be distributed early in the year following the 
year in which such amounts are realized. 
Distributions from LT Fund to the Savings and 
Security Trust will be in the form of additional LT 
Fund Units; the Savings and Security Trust is 
exempt from Federal income taxes on these 
distributions. Distributions to persons holding LT 
Fund Units outside of the Savings and Security 
Trust (“‘Holders’’) will be in the form of additional LT 
Fund Units unless the Holder elects to receive cash. 


The LT Fund Trustees will be employees of 
Applicant designated by the General Electric Bene- 
fit Plan Investment Committee, which consists of 
senior officers of Applicant selected by Applicant's 
Board of Directors. It is expected that initially the LT 
Fund Trustees will be the same persons now 
serving as Trustees of the Savings and Security 
Trust, which persons have extensive experience in 
investment and financial affairs. The LT Fund 
Trustees are expected to meet monthly and will pro- 
vide review of LT Fund's investment program. 


It is expected that LT Fund Trustees will contract 
with General Electric Investment Corp. (““GEIC”’), a 
registered investment adviser and a wholly-owned 
subsidiary of Applicant, to provide investment 
management services for LT Fund. Except with 
respect to custodial services which will be arranged 
by the LT Fund Trustees, the investment manager 
will also perform investment administrative 
services for LT Fund. 


As indicated, Applicant contends that LT Fund 
meets the definition of an ‘‘employees’ security 
company” contained in Section 2(a)(13) of the Act 
and should, as such, be exempted from certain pro- 
visions of the Act pursuant to Section 6(b). Section 
2(aX13) provides that, ‘’ ‘Employees’ securities 
company’ means any investment company or 
similar issuer all of the outstanding securities of 
which (other than short-term paper) are beneficially 
owned (A) by the employees or persons on retainer 
of a single employer or of two or more employers 
each of which is an affiliated company of the other, 
(B) by former employees of such employer or 
employees, (C) by members of the immediate family 
of such employees, persons on retainer, or former 
employees, (D) by any two or more of the foregoing 
classes of persons, or (E) by such employer or 
employers together with any one or more of the 
foregoing classes of persons.’’ Section 6(b) of the 
Act provides that, “Upon application by any 


employees’ securities company, the Commission 
shall by order exempt such company from the 
provisions of the Act and of the rules thereunder, if 
and to the extent that such exemption is consistent 
with the protection of investors. In determining the 
provisions to which such an order shall apply, the 
Commission shall give due weight, among other 
things, to the form of organization and the capital 
structure of such company, the persons by whom 
its voting securities, evidences of indebtedness, 
and other securities are owned and controlled, the 
prices at which securities issued by such company 
are sold and the sales load thereon, the disposition of 
the proceeds of such sales, the character of the 
securities in which such proceeds are invested, and 
any relationship between such company and the 
issuer of any such security.” 


In support of the requested exemptions, Applicant 
points to the safeguards for employee interests 
inherent in the Program, the Rules and the LT Fund 
Trust Agreement. Applicant notes, for example, that 
the Program, one part of which will be LT Fund, is 
one of Applicant's principal employee benefit plans. 
Applicant emphasizes that it makes a contribution 
equal to one-half of the amount of each partici- 
pating employee's contribution under the Program, 
and states that in 1978 Applicant’s contribution 
under the Program amounted to approximately 
$88,000,000. Applicant states that when imple- 
mented, a significant portion of the amounts 
invested in LT Fund will be attributable to 
Applicant’s contributions. Applicant thus asserts 
that the success of the Progrm and of LT Fund is of 
great importance to Applicant to assure that its 
contributions provide maximum benefit to 
employees. Applicant further states that in general 
there are no conflicts of interest between Applicant 
and employees participating in the Program. 
Applicant states in particular that (1) LT Fund will 
not be permitted to purchase securities of Applicant 
or its affiliates, or of GEIC; and (2) will not, unless 
otherwise permitted by law, purchase from or sell 
directly to any of its officers or Trustees, or to GEIC 
or the officers or directors of GEIC, or any other 
affiliate of LT Fund or any affiliate of such affiliate, 
portfolio securities or other property of LT Fund. 


Applicant further notes that there are no sales or 
redemption charges imposed upon employees with 
respect to the Program, nor will any such charges be 
imposed by LT Fund. It is further stated that the 
investment management fee which will be paid by 
LT Fund will consist only of reimbursement of the 
investment manager's pro-rata costs of managing 
LT Fund and, together with the operational 
expenses of LT Fund, will be the only charges to be 
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paid out of LT Fund assets. All other costs of Pro- 
gram administration (as distinguished from those 
costs relating exclusively to LT Fund operation), 
Applicant states, will be borne by Applicant. 


Applicant points out, in addition, that the persons 
who will serve as LT Fund Trustees are experienced 
employees assigned to that segment of Applicant's 
business which involves the investment of assets 
held by Applicant’s several employee benefit plans. 
Thus, Applicant states, such persons have 
extensive investment and financial experience. It is 
further noted that LT Fund Trustees will receive no 
compensation for their service as LT Fund Trustees. 
Applicant maintains that although GEIC, LT Fund’s 
investment manager, is a wholly-owned subsidiary 
of Applicant and the prospective LT Fund Trustees 
are officers of GEIC, the LT Fund Trustees would, in 
exercising their fiduciary obligations with respect to 
LT Fund, review objectively and thoroughly the 
performance of GEIC on a monthly basis. Applicant 
further represents that the performance of the 
investment manager will be subject to annual 
review by LT Fund Trustees. 


As additional safeguards for employee interests in 
LT Fund, Applicant cites the fact that the invest- 
ment policies of LT Fund cannot be modified, except 
by a vote of the participating employee-investors; 
that units of participation in the Program, including 
the LT Fund Units, will continue to be registered 
under the Securities Act of 1933 (‘Securities Act’’), 
and a Securities Act prospectus describing the Pro- 
gram, including the investment policies of LT Fund, 
wil be distributed annually to Applicant’s em- 
ployees; that Applicant will publish reports of LT 
Fund Unit valuations in plant newspapers, or 
through other media of communication, on a 
monthly basis; that the accounts maintained by the 
LT Fund Trustees will be subject to examination by 
Applicant and to annual audit by independent public 
accountants appointed by Applicant; and that the LT 
Fund Trustees will be required to submit an annual 
report, which will be distributed to all participating 
employees having LT Fund Units credited to their 
accounts, and to individual Holders of LT Fund 
Units. Finally, Applicant notes that participating 
employee-investors will have the protections 
afforded by Section 17 of the Act, the investment 
manager will not be promoting the sale of LT Fund 
Units and that neither Applicant nor GEIC stand to 
realize any profit as a result of the operation of LT 
Fund. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than November 30, 1979, at 
5:30 p.m., submit to the Commission in writing a 
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request for a hearing on the matter accompanied by 
a statement as to the nature «* his interest, the 
reason for such request, and t..u issues, if any, of 
fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549.A 
copy of such request shall be served personally or by 
mail upon Applicant at the address stated above. 
Proof of such service (by affidavit or, in the case of 
an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided 
by Rule O-5 of the Rules and Regulations 
promulgated under the act, an order disposing of 
the application herein will be issued as of course 
following said date unless the Commission 
thereafter orders a hearing upon request or upon 
the Commission's own motion. Persons who 
request a hearing, or advice as to whether a hearing 
is ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons ® 


Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10930/November 2, 1979 


In the Matter of 


OPPENHEIMER MANAGEMENT COR- 
PORATION 

1 New York Plaza 

New York, New York 10004 


(812-4150) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PRESCRIBING AS REASONABLE 
PURSUANT TO SECTION 26(a)(2)(C) OF THE ACT 
FEES TO BE PAID BY THE CUSTODIAN OF UNIT 





INVESTMENT TRUSTS TO AN AFFILIATE OF THE 
DEPOSITOR 


NOTICE IS HEREBY GIVEN that Oppenheimer 
Management Corporation (‘‘Applicant’’), the 
principal underwriter and depositor of 
Oppenheimer Systematic Capital Accumulation 
Program, Oppenheimer Capital Accumulation 
Program of Shares of Oppenheimer A.|I.M. Fund and 
Oppenheimer Time Fund Capital Accumulation 
Program (respectively “‘Oscap’’, “‘Aimcap’’ and 
“Timecap”, and collectively the ‘‘Programs”), three 
unit investment trusts registered under the Invest- 
ment Company Act of 1940 (“‘Act’’), has filed an 
application on July 5, 1977, and amendments 
thereto on September 15, 1978, January 25, 1979, 
and October 16, 1979, for an order prescribing as 
reasonable pursuant to Section 26(a)(2)(C) of the 
Act fees to be paid by State Street Bank & Trust Co., 
the Custodian under the Programs, to Oppenheimer 
Asset Management Corporation, formerly named 
Hamilton Management Corporation (‘‘Hamilton’’) or 
to Shareholder Services, Inc. (‘‘Services’’, jointly 
referred to with Hamilton hereinafter as “‘New 
Agents”), a wholly-owned subsidiary of Hamilton, 
or to any other wholly-owned subsidiary of 
Hamilton or of Applicant for services as agent of the 
Custodian in performing the bookkeeping and other 
administrative services normally performed by the 
Custodian. All interested persons are referred to the 
application which is on file with the Commission for 
a statement of the representations contained 
therein, which are summarized below. 


Oscap, Aimcap and Timecap have been in operation 
since 1961, 1970, and 1972, respectively. 
Applicant terminated the public offering of new 
plans of Oscap on May 1, 1974, of Timecap on May 
1, 1975, and of Aimcap on May 1, 1979. Applicant 
anticipates that the three Programs will continue 
operations until at least approximately 1989-1994. 
Each Program includes single payment plans and 
systematic accumulation plans over a 10 or 15 year 
period with an optional extension for an additional 
15 years that may be elected by the planholder at 
any time prior to completion of the plan. 


Since September 30, 1975, Hamilton has been a 
wholly-owned subsidiary and affiliated person of 
Applicant. Applicant states that Hamilton has had a 
considerable experience in keeping books and 
records for registered investment companies, 
having done so since 1969 for the Hamilton group 
(consisting of Hamilton Funds, Inc., Hamilton 
Growth Fund, Inc., and Hamilton Income Fund, Inc.) 
and since January 1, 1977, for various registered 
investment companies in the Oppenheimer group, 


including but not limited to Oppenheimer Fund, Inc., 
Oppeheimer A.I.M. Fund, Inc., and Oppenheimer 
Time Fund, Inc., the three investment companies 
whose shares are purchased under the Programs. 
Since January 1, 1977, the Custodian has 
delegated to Hamilton all record-keeping and ad- 
ministrative functions which theretofore had been 
performed by Investment Companies Services 
Corporation (‘Old Agent’’), and since January 1, 
1979, the Custodian has delegated such functions 
to Services. The Old Agent was never an affiliated 
person or agent of Applicant. As compensation for 
services rendered by the agent, the Custodian has 
heretofore paid to the Old Agent all service fees, 
other than certain administrative service fees paid 
by the Custodian to reimburse Applicant for costs 
and expenses actually incurred in connection with 
supplying certain administrative services 
(“Administrative Service Fees’), payable by the 
planholders under the Programs. The Custodian 
has agreed to pay all of such service fees (other than 
the Administrative Service Fees) to the New Agents 
for their services as agent as provided in the Service 
Agreements relating to the Programs among the 
Custodian, Hamilton and the Applicant. Applicant 
represents that the Service Agreements for the 
Programs are identical in all material respects and 
are not materially different from the agreements 
under which the Old Agent acted as the Custodian‘s 
agent prior to January 1, 1977. 


Section 26(a)(2)(C) of the Act provides, in relevant 
part, that ‘‘no payment to the depositor of or a prin- 
cipal underwriter for such [registered unit 
investment] trust, or to any affiliated person or 
agent of such depositor or underwriter, shall be 
allowed the trustee or custodian as an expense 
(except that provision may be made for the pay- 
ment to any such person of a fee, not exceeding 
such reasonable amount as the Commission may 
prescribe as compensation for performing book- 
keeping and other administrative services, of a 
character normally performed by the trustee or 
custodian itself); ...”’ 


Applicant submits that the amounts currently 
payable to its affiliate pursuant to the Service 
Agreements for acting as agent of the Custodian are 
reasonable within the meaning of Section 
26(a)(2)(C) of the Act. Applicant states that the 
Custodian fees here involved are within the range of 
such fees being charged in the industry and were 
negotiated at arm’s length with the Custodian and 
the Old Agent, neither of which is affiliated with 
Applicant or Hamilton. Applicant represents that at 
the time Custodian charges were negotiated, Appli- 
cant did not contemplate that it or any of its sub- 
sidiaries would assume the administration of the 
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Programs at any future time. Applicant states that 
Hamilton realized profits of about $200,000 and 
$57,000 from Custodian fees amounting to about 
$565,000 and $444,000 in 1977 and 1978, 
respectively, and that it is anticipated that Services 
will realize a lesser profit in 1979, and will incur 
losses in 1980 and 1981 from the fees currently in 
effect. Applicant further states that the services of 
its affiliates will continue to be performed at a loss 
which cannot be accurately quantified at the 
present time in each subsequent year until the 
plans of the three Programs are substantially 
terminated by April 30, 1994. Applicant anticipates 
that the aggregate amount of such losses will 
exceed the amount of New Agents’ profits as agent 
for the Custodian derived in the years 1977 through 
1979 and contends that the making of a profit in the 
circumstances should not advesely affect the 
determination that the payments in question are 
reasonable within the meaning of Section 
26(a)(2)(C) of the Act. Applicant also contends that 
there are certain advantages to planholders in 
remaining as such rather than withdrawing from 
the Programs and becoming direct holders of shares 
of the relevant investment company. 


Applicant has submitted undertakings that if the 
order applied for is granted: (a) so long as any 
affiliated person of Applicant is acting as agent for 
the Custodian, Applicant and such agent will not 
participate in or receive any part of any increase in 
Custodian fees or charges of any of the Programs 
unless and until receipt thereof is permitted by 
order of the Commission or is authorized under 
statutes or rules then in effect; (b) Applicant or an 
affiliate of Aplicant will continue to act as agent for 
the Custodian in connection with the Programs 
unless and until another agent satisfactory to the 
Commission and the Custodian has agreed to take 
over and perform the services of such agent; (c) a 
letter or other notice will be sent to planholders 
advising of their right to withdraw shares and 
become a direct shareholder in the underlying 
investment company and thereby avoid future 
Custodian charges; and (d) neither Applicant nor 
any of its subsidiaries will retain a profit for acting 
as agent of the Custodian of the Programs for any 
years commencing January 1, 1981 and thereafter; 
in the event that a profit in any full year 
commencing after December 31, 1980, is earned by 
the Applicant or any of its affiliates for acting as 
Custodian’s agent for the Programs, such profit will 
be credited to the planholders of the Programs by a 
reduction in the Administrative Service Fees 
charged to such planholders in the year following 
the year in which such profit is earned. In addition, 
Applicant represents that it will continue to have 
independent certified public accountants review on 
an annual basis the allocation of expenses of Ser- 
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vices to assure that costs are properly allocated in 
accordance with applicable agreements with the 
various mutual funds and unit investment trusts. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than November 26, 1979, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the matter accompanied by 
a statement as to the nature of his interest, the 
reason for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request shall be served personally or by 
mail upon Applicant at the address stated above. 
Proof of such service (by affidavit or, in the case of 
an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided 
by Rule O-5 of the Rules and Regulations 
promulgated under the act, an order disposing of 
the application herein will be issued as of course 
following said date unless the Commission 
thereafter orders a hearing upon request or upon 
the Commission's own motion. Persons who 
request a hearing, or advice as to whether a hearing 
is ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10931/November 5, 1979 


In the Matter of 


FIRST INVESTORS TAX EXEMPT FUND, INC. 
120 Wall Street 


New York, New York 10005 


(812-4496) 





ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS 
OF SECTION 22(d) OF THE ACT. 


First Investors Tax Exempt Fund, Inc. (““Applicant’’), 
registered under the Investment Company Act of 
1940 (‘‘Act’’) as an open-end, diversified manage- 
ment investment company, filed an application 
June 18, 1979, and amendments thereto on July 
10, 1979, July 23, 1979, and September 10, 1979, 
requesting an order of the Commission, pursuant to 
Section 6(c) of the Act, exempting Applicant from 
the provisions of Section 22(d) of the Act to permit 
the sale of shares of Applicant at a reduced sales 
charge: (1) to participants in a reinvestment pro- 
gram proposed to be offered to unitholders of 
Insured Municipals-Income Trust Series 1 and Subse- 
quent Series (including unitholders of series of its 
predecessor, The First National Dual Series Tax 
Exempt Bond Trust), a unit investment trust 
registered under the Act, and (2) to participants in a 
reinvestment program proposed to be offered to unit- 
holders of Investors’ Municipal-Yield Trust Series 1 
and Subsequent Series, another unit investment trust 
registered under the Act. 


On October 4, 1979, a notice was issued 
(Investment Company Act Release No. 10892) of 
the filing of the application. The notice gave 
interested persons an opportunity to request a 
hearing and stated that an order disposing of the 
application would be issued as of course unless a 
hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered 
a hearing. 


The matter has been considered, and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT |S ORDERED, pursuant to Section 6(c) of the Act, 
that the requested exemption from the provisions of 
Section 22(d) of the Act, to the extent requested be, 
and hereby is, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10932/November 6, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6145/November 6, 1979 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10933/November 7, 1979 


In the Matter of 


THE WESTERN INSURANCE SECURITIES 
COMPANY 

916 Walnut Street Building 

Kansas City, Missouri 64106 


(812-4538) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
3(b)(2)(B) OF THE ACT FOR AN ORDER DECLARING 
THAT COMPANY !IS NOT AN INVESTMENT 
COMPANY 


NOTICE IS HEREBY GIVEN that The Western 
Insurance Securities Company (‘Applicant’), a 
corporation incorporated under the laws of Dela- 
ware in October, 1925, filed an application on 
October 4, 1979, for an order of the Commission 
pursuant to Section 3(b)(2)(B) of the Investment 
Company Act of 1940 (“‘Act’’) finding and declaring 
the Applicant to be primarily engaged, through 
controlled companies conducting similar types of 
business, in a business other than that of investing, 
reinvesting, owning, holding or trading in 
securities. All interested persons are referred tothe 
application on file with the Commission for a state- 
ment of the representations contained therein, 
which are summarized below. 


According to the application, approximately 99.7% 
of the assets of the Applicant consists of its 
investment in the capital stock of Western Casualty 
and Surety Company (the ‘Casualty Company’”’). 
The Casualty Company and its two (directly and 
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indirectly) wholly-owned subsidiaries are engaged 
in the property and casualty insurance business. 
The balance of the Applicant's assets 
(approximately .3 of 1%) consists of cash and 
commercial paper. According to the application, the 
Applicant owns 1,671,120 shares out of 3,975,600 
shares of capital stock of the Casualty Company 
outstanding, or approximately 42.03% of the 
Casualty Company's outstanding capital stock. For 
the year ended December 31, 1978, the equity of 
the Applicant in the earnings of the Casualty 
Company was $12,775,380 and all other income of 
the Applicant consisted of interest from other 
sources in the amount of $27,834. 


Applicant indicates that except as stated below, it 
has no knowledge of any person holding as much as 
5% of the outstanding common stock of the 
Casualty Company. Officers and directors of the 
Applicant and members of their families and 
affiliated entities own an aggregate of approxi- 
mately 44,233 shares or 1.1% of the outstanding 
capital stock of the Casualty Company, which, it is 
asserted, reinforces the dominant stock ownership 
position of the Applicant. 


As of September 4, 1979, there were 364,532 
shares of the capital stock of the Casualty Company 


held in the name of Cede & Co., acentral depository 
for financial organizations. 


Occidental Life Insurance Company of California 
(“Occidental”) has filed a Schedule 13D and 
amendments thereto with the Commission with 
respect to the ownership by it and its affiliated 
persons of capital stock of the Casualty Company. 
According to its most recent amendment dated 
October 20, 1977, to its Schedule 13D, Occidental 
and its affiliates at that time owned an aggregate of 
358,700 shares of capital stock of the Casualty 
Company. The application indicates that Occidental 
has stated that its purchases of Casualty Company 
capital stock were made solely as an investment 
and not for the purposes of changing or influencing 
the control of the Casualty Company. Occidental 
has no representation on the board of directors of or 
similar arrangements with the Casualty Company 
and pursuant to Kansas insurance regulations has 
filed a Disclaimer of Affiliation with respect to the 
Casualty Company. 


The Applicant states that its principal asset has his- 
torically consisted of the stocks of the Casualty 
Company and its subsidiaries. At the annual 
meeting of the stockholders of the Applicant on 
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November 7, 1928, it was reported that all of the 
outstanding stocks of the Casualty Company and of 
The Western Fire Insurance Company were owned 
by the Applicant. (Subsequently, The Western Fire 
Insurance Company became a wholly-owned sub- 
sidiary of the Casualty Company.) The percentage of 
ownership by the Applicant of the outstanding 
capital stock of the Casualty Company was gradu- 
ally reduced over the decades, primarily by reason 
of underwritten public offerings of Casualty capital 
stock in 1954, 1959 and 1962, which were made in 
order to provide working capital funds for Casualty’s 
expanding business. The Applicant states that its 
control and domination of the Casualty Company and 
its subsidiaries and their operations has not 
diminished over the past 50 years. 


The application states that the President of the 
Applicant is the Chairman of the Board of the 
Casualty Company and its two subsidiaries (herein- 
after sometimes collectively referred to as the 
“Western Insurance Companies”); the Secretary of 
the Applicant is the Secretary of the Western 
Insurance Companies; the Treasurer of the Applicant 
is the Assistant Secretary, Financial, of the Western 
Insurance Companies. The Applicant states that all 
three of these executives are engaged virtually 
fulltime in directing the operations of the Western 
Insurance Companies and devote only a minimal 
amount of time to the affairs of the Applicant. The 
other officer of the Applicant is a director and the 
retired Secretary of the Casualty Company. Appli- 
cant states that it does not pay its officers for their 
services rendered to Applicant. The President, the 
Secretary and one other director of the Applicant 
comprise three of the five members of the Executive 
Committee of the Casualty Company. Of the ten 
directors of the Applicant, seven are active officers 
of one or more of the Western Insurance Companies 
and two of the remaining directors are retired 
officers of the Casualty Company. Five directors of 
the Applicant comprise one-half of the directors of 
the Casualty Company. 


According to the application, the capitai stock of the 
Applicant consists of 7,000 shares of authorized 
and issued 6% Cumulative Preferred Stock, 35,000 
shares of authorized and issued Class A Stock and 
500,000 shares of authorized and issued Common 
Stock. All voting powers.are at present vested inthe 
holders of Common Stock. The Applicant has 
approximately 166 Preferred stockholders, 243 
Class A stockholders and 329 Common stock- 
holders. No shares of any class of capital stock have 
been issued by the Applicant since 1929 except for 
a ten-for-one stock split of the Common Stock 
effected in 1964. Directors and officers of the 





Applicant and members of their families and 
affiliated entities own an aggregate of approxi- 
mately 54.43% of the outstanding Common Stock of 
the Applicant. 


The definition of an investment company as set 
forth in Section 3(a)(3) of the Act includes any issuer 
which is engaged or proposes to engage in the 
business of investing, reinvesting, owning, holding 
or trading in securities, and owns or proposes to 
acquire investment securities having a value 
exceeding 40 per centum of the value of such 
issuer's total assets (exclusive of Government 
securities and cash items) on an unconsolidated 
basis. Investment securities are defined to include 
all securities except Government securities, securi- 
ties issued by employees’ securities companies, 
and securities issued by majority-owned subsidi- 
aries of the owner which are not investment 
companies. 


Section 3(b) of the Act excepts from the definition of 
investment company set forth in Section 3(a)(3) of 
the Act any issuer which the Commission finds and 
by order declares to be primarily engaged in a 
business or businesses other than that of investing, 
reinvesting, owning, holding, or trading in securi- 
ties either directy or (A) through majority-owned 
subsidiaries, or (B) through controlled companies 
conducting similar types of business. 


Section 2(a)(9) of the Act defines control to mean 
the power to exercise a controlling influence over 
the management or policies of a company, and 
states that any person who owns beneficially, either 
directly or through one or more controlled compa- 
nies, more than 25 per centum of the voting 
securities of a company shall be presumed to 
control such company. 


Because the Casualty Company is not a majority- 
owned subsidiary of the Applicant, its securities 
owned by the Applicant are deemed for the 
purposes of Section 3(a)(3) of the Act to be 
investment securities. Securities of the Casualty 
Company held by the Applicant have a value 
exceeding 40% of the value of the Applicant's total 
assets so that the Applicant owns and holds 
“investment securities’’ which exceed in value 
more than 40% of the value of the Applicant's total 
assets. 


Applicant requests that the Commission issue an 
order pursuant to Section 3(b)(2)(B) of the Act 
finding and declaring it to be primarily engaged, 


through controlled companies conducting similar 
types of business, in a business other than that of 
investing, reinvesting, owning, holding or trading in 
securities. Applicant asserts that it and its manage- 
ment are primarily engaged, through the Western 
Insurance Companies, in conducting a property and 
casualty insurance business. According to the 
Applicant, the Western Insurance Companies are 
presumed by the Act to be controlled companies of 
the Applicant by reason of stock ownership. It is 
stated that the interlocking directorates and sub- 
stantially similar executive staffs of the Applicant 
and the Western Insurance Companies illustrate 
the extent to which the Applicant, historically and at 
present, has controlled and controls the Western 
Insurance Companies and their operations and 
through them is primarily engaged in the property 
and casualty insurance business. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 3, 1979, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application accom- 
panied by a statement as to the nature of his 
interest, the reasons for such request, and the 
issues, if any, of fact or law proposed to be 
controverted, or he may request that he be notified if 
the Commission shall order a hearing thereon. Any 
such communication should be addressed: Secre- 
tary, Securities and Exchange Commission, Wash- 
ington, D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule O-5 of the Rules 
and Regulations promulgated under the act, an 
order disposing of the application herein will be 
issued as of course following said date unless the 
Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any 
notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10934/November 7, 1979 


In the Matter of 


FIRST STATE CAPITAL FUND, INC. 
5507 South Lewis Street 
Tulsa, Oklahoma 74105 


(811-2347) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT COMPANY HAS CEASED TO BE 
AN INVESTMENT COMPANY 


First State Capital Fund, Inc. (‘‘Applicant’’), regis- 
tered under the Investment Company Act of 1940 
(“Act’’) as a diversified, open-end, management 
investment company, filed an application on June 
23, 1977, and amendments thereto on April 16, 
1979, and September 24, 1979, for an order of the 
Commission, pursuant to Section 8(f) of the Act 
declaring that Applicant has ceased to be an invest- 
ment company as defined by the Act. 


On October 11, 1979, a notice was issued 
(Investment Company Act Release No. 10900) of 
the filing of the application. The notice gave 
interested persons an opportunity to request a 
hearing and stated that an order disposing of the 
application would be issued as of course unless a 
hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered 
a hearing. 


The matter has been considered, and itis found that 
Applicant has ceased to be an investment company 
as defined by the Act. Accordingly, 


IT |S ORDERED, pursuant to Section 8(f) of the Act, 
that the registration under the Act of First State 
Capital Fund, Inc., shall forthwith cease to be in 
effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10935/November 7, 1979 


In the Matter of 


DAILY CASH ACCUMULATION FUND, INC. 
3600 S. Yosemite Street 
Denver, Colorado 80237 


(812-4522) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM RULES 2a-4 AND 
22c-1 UNDER THE ACT 


Daily Cash Accumulation Fund, Inc. (‘Applicant’), 
registered under the Investment Company Act of 
1940 (‘‘Act’’) as an open-end, diversified manage- 
ment investment company, filed an application on 
August 20, 1979, and an amendment thereto on 
October 9, 1979, for an order of the Commission, 
pursuant to Section 6(c) of the Act, exempting 
Applicant from the provisions of Rules 2a-4 and 
22c-1 under the Act to the extent necessary to 
permit Applicant to compute its net asset value per 
share for the purposes of sales and redemptions of 
its shares to the nearest one cent ona share value of 
one dollar. 


On October 12, 1979, a notice was issued 
(Investment Company Act Release No. 10901) of 
the filing of the application. The notice gave 
interested persons an opportunity to request a 
hearing and stated that an order disposing of the 
application would be issued as of course unless a 
hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered 
a hearing. 


The matter has been considered, and itis found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT |S ORDERED, pursuant to Section 6(c) of the Act, 
that the requested exemption from the provisions of 
Rules 2a-4 and 22c-1 under the Act, to the extent 
necessary to permit Applicant to compute its net 
asset value per share for the purposes of sales and 
redemptions of its shares to the nearest one cent on 
a share value of one dollar, be and hereby is 
granted, effective forthwith, subject to the following 
conditions agreed to by Applicant: 





1. In supervising Applicant's operations and dele- 
gating special responsibilities involving portfolio 
management to Applicant's investment adviser, 
Applicant's Board of Directors undertakes—as a 
particular responsibility within its overall duty of 
care owed to its shareholders—to assure to the 
extent reasonably practicable, taking into account 
current market conditions affecting Applicant's 
investment objectives, that Applicant's price per 
share as computed for the purpose of distribution, 
redemption and repurchase, rounded to the nearest 
one cent, will not deviate from $1.00; 


2. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective of 
maintaining a stable price per share, and the 
Applicant will not (i) purchase a portfolio security 
unless it (a) matures in one year or less; or (b) has 
been called for redemption in one year or less, 
provided that the Applicant’s investment adviser 
shall have determined that the risk that such 
redemption will not take place is minimal; or (c) is 
subject to a repurchase agreement, the delivery 
under which does not exceed one year, provided 
that any such repurchase agreement shall be witha 
financial institution believed by the Applicant's 
investment adviser to present minimal credit risks; 
or (ii) maintain a dollar-weighted average portfolio 
maturity in excess of 120 days. 


3. Applicant will limit its portfolio investments, 
including repurchase agreements, to those U.S. 
dollar denominated instruments which the Board of 
Directors determines present minimal credit risks, 
and which are of ‘‘high quality’’ as determined by 
any major rating service or, in the case of any 
instrument that is not rated, or comparable quality 
as determined by the Board of Directors. 


For the Commission, by the Division of InveStment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





© INVESTMENT COMPANY ACT OF 1940 
Release No. 10936/November 7, 1979 


In the Matter of 


NEW YORK MUNICIPAL TRUST, SERIES 4 
(and Subsequent Series) 


and 


BEAR, STEARNS, & CO. 
55 Water Street 
New York, New York 10041 


(812-4362) 


NOTICE OF FILING OF APPLICATION FOR ORDER 
AMENDING PRIOR ORDER PURSUANT TO SEC- 
TION 6(c) OF THE ACT GRANTING EXEMPTION 
FROM SECTION 22(d) OF THE ACT. 


NOTICE IS HEREBY GIVEN that New York Municipal 
Trust, Series 4 (and Subsequent Series) (‘Trust’), 
registered under the Investment Company Act of 
1940 (‘‘Act’’) as a unit investment trust, and its 
sponsor, Bear, Stearns & Co. (‘Sponsor’) (collec- 
tively, ‘“Applicants’’), filed an application on May 29, 
1979, requesting an order amending a prior order of 
the Commission (Investment Company Act Release 
No. 10475, November 8, 1978) (‘Prior Order’), 
pursuant to Section 6(c) of the Act, to exempt 
Applicants from the provisions of Section 22(d) of 
the Act to enable them to offer holders of units of 
series of the Trust (‘‘Certificateholders’’), who have 
elected to receive distributions from the Trust 
annually, the opportunity to reinvest such distribu- 
tions at a reduced sales charge in units of series of 
the Trust pursuant to Applicants’ Total Reinvest- 
ment Plan (‘‘Plan’). All interested persons are 
referred to the application on file with the Commis- 
sion for a statement of the representations con- 
tained therein, which are summarized below. 


On November 8, 1978, the Commission issued the 
Prior Order exempting Applicants from the provi- 
sions of Sections 14(a) and 22(d) of the Act and 
Rules 19b-1 and 22c-1 thereunder. According to 
the application, the exemption from Section 22(d) of 
the Act enabled Applicants to offer Certificate- 
holders, who elected to receive distributions from 
the Trust semi-annually, the opportunity to automa- 
tically reinvest such distributions at a reduced sales 
charge in units of series of the Trust. Applicants 
state that, although they originally contemplated 
offering Certificateholders monthly and semi- 
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annual distribution plans, in Series 4 and subse- 
quent series the Sponsor commenced offering an 
optional annual distribution plan. According to the 
application, such annual distribution plan will 
increase the estimated current return to Certificate- 
holders electing to receive distributions on an 
annual basis (‘Annual Certificateholders’’) due to 
the lower Trustee's fees and expenses associated 
with annual distributions. 


Applicants propose to afford Annual Certificate- 
holders the option to automatically reinvest interest 
and principal distributions at a reduced sales charge 
in units of series of the Trust to be offered in the 
future (“Future Series’) or, if no Future Series is 
available, in units of a previously formed series 
which have been purchased by the Sponsor in the 
secondary market and with respect to which a 
registration statement is currently effective (‘‘Sec- 
ondary Series’’) (Future Series and Secondary 
Series are collectively referred to as ‘Available 
Series’’). Under the proposal, an Annual Certificate- 
holder will be able to join the Plan at any time by 
delivering an authorization form to the Trustee and 
may withdraw from the plan at any time upon 
written notice. The Plan provides for the purchase 
of fractional units (“Plan Units’’) from the Sponsor 
at a price equal to the aggregate offering price per 
unit of the debt obligations in the Available Series 
portfolio divided by 100, plus a sales charge equal to 
3.627 percent of the offering side evaluation of such 
debt obligations (3% percent of the offering price 
per Plan Unit), plus accrued interest. Applicants 
state that the customary sales charge applicable to 
all primary and secondary sales of units of series of 
the Trust (including Available Series) is 4% percent. 
Applicants anticipate that the entire amount of a 
participating Annual Certificateholder’s distribu- 
tions will be reinvested. 


Applicants state that Annual Certificateholders will 
have interest and principal distributions reinvested 
on each December 15 (“‘Annual Payment Date”’) in 
units of the Available Series. Available Series will 
be unit investment trusts similar to the other series 
of the Trust. Applicants further state ‘that if the 
Sponsor does not have an Available Series on an 
Annual Payment Date, or if the Available Series 
materially differs in the Sponsor's opinion from the 
then outstanding series of the Trust, the Sponsor 
intends to suspend the Plan and to distribute to par- 
ticipating Annual Certificateholders their regular 
annual distributions. If the Plan is so suspended, 
Applicants represent that the Plan will resume on 
the next Annual Payment Date. The application 
states that on or about December 1 of each year 
(“Annual Record Date’’), the Sponsor intends to 
offer an Available Series to Annual Certificate- 
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holders, and that on or about each Annual Record 
Date, a current prospectus relating to an Available 
Series will be mailed to each participating Annual 
Certificateholder with a letter stating that Plan 
Units will be purchased unless the Trustee is 
notified by the Annual Payment Date that such 
Certificateholder no longer wishes to participate in 
the Plan or in the particular transaction. Applicants 
state that Certificateholders may withdraw from the 
Plan: (1) as to any particular distribution; (2) as to 
less than all Series of the Trust in which the 
Certificateholder might own units; and (3) as to the 
reinvestment of distributions declared on Plan 
Units. Applicants further state that when an Annual 
Certificateholder elects to participate in the Plan, 
the Trustee will open an account for such Certifi- 
cateholder who will then receive a confirmation of 
the opening of the account and confirmation state- 
ments of any other transactions which occur in the 
account. 


According to the application, once delivered to the 
Trustee, an authorization form constitutes a valid 
election to participate in the Plan with respect to all 
subsequent distributions on all units of the fourth 
and subsequent series of the Trust held by the 
Certificateholder (and with respect to all Plans Units 
purchased pursuant to the Plan). However, shoulda 
material change occur in the policies of the Trust 
which adversely affects participating Annual Certi- 
ficateholders, the application states that auhori- 
zations will be voided and that participants will be 
provided with a notice of the policy change and a 
new authorization form which would have to be re- 
turned to the Trustee before the Annual Certificate- 
holder could again participate in the Plan. The 
Sponsor anticipates that inclusion in the portfolio of 
the Available Series of a debt obligation which was 
not rated “A” or better by Standard & Poor’s Cor- 
poration or Moody's Investors Services, Inc., would 
be a material change which would result in authori- 
zations being voided. The Trustee and the Sponsor 
reserve the right to suspend, modify or terminate 
the Plan at any time. 


Section 22(d) of the Act provides, in pertinent part, 
that no registered investment company shall sell 
any redeemable security issued by it to any person 
except either to or through a principal underwriter 
for distribution or at a current public offering price 
described in the prospectus, and, if such class of 
security is being currently offered to the public by or 
through an underwriter, no principal underwriter of 
such security and no dealer shall sell any such 
security to any person except a dealer, a principal 
underwriter, or the issuer, except at a current public 
offering price described in the prospectus. 





Section 6(c) of the Act provides, in pertinent part, 
that the Commission, by order upon application, 
may exempt any person, security or transaction, or 
any class of persons, securities, or transactions, 
from any provision or provisions of the Act or of the 
rules thereunder, if and to the extent that such 
exemption is necessary or appropriate in the public 
interest and consistent with the protection of in- 
vestors and the purposes fairly intended by the 
policy and provisions of the Act. 


Applicants request an order pursuant to Section 6(c) 
of the Act amending the Prior Order to exempt from 
the provisions of Section 22(d) of the Act their pro- 
posal to offer the Plan to Annual Certificateholders. 
In support of their request, Applicants assert that 
applying a sales charge for Plan purchases of less 
than the customary 4% percent sales charge is 
beneficial to Plan participants and warranted in 
light of cost savings. Applicants state that appro- 
ximately 3 percent of the customary 4% percent 
sales charge is attributable to the efforts initial 
soliciting brokers. They submit that because each 
Available Series will be substantially similar to the 
series of the Trust initially purchased by partici- 
pants , selling and counseling efforts are reduced 
with respect to purchases pursuant to the Plan. 
Applicants state that although a participant may 
seek professional advice from his broker with 
respect to participation in any particular Available 
Series, a charge of 1% percent would be a 
reasonable and justifiable expense to be allocated 
by the Sponsor to the soliciting broker for his 
professional assistance. Applicants state that a 
participant may designate the broker entitled to re- 
ceive such commission ; if no broker is so designated, 
the Sponsor will retain the commission. 


Applicants assert that the implementation and 
continuation of the Plan will also create special 
out-of-pocket costs which should be borne by Plan 
participants, and that the Sponsor believes that 
such out-of-pocket expenses will amount to 1 
percent of the price per Plan Unit. In addition, 
Applicants state that prior experience indicates that 
the out-of-pocket costs of establishing each Avail- 
able Series will represent approximately 1 percent 
of the public offering price of the Units of such 
series. Applicants represent that all of the costs 
discussed above will be covered by the proposed 3% 
percent sales charge that will be applicable to 
purchases of Plan Units. Thus, Applicants submit 
that the proposed reduced sales charge for Plan 
purchases not only passes through certain cost 
savings to Plan participants, but also charges such 
participants for the expenses related to the Plan. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than November 29, 1979, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the matter accompanied 
by a statement as to the nature of his interest, the 
reasons for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request shall be served personally or by 
mail upon Applicants at the address stated above. 
Proof of such service (by affidavit or, in the case of 
an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided 
by Rule 0-5 of the Rules and Regulations promul- 
gated under the act, an order disposing of the appli- 
cation herein will be issued as of course following 
said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission's 
own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will 
receive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT ADVISERS ACT OF 1940 
Release No. 704/November 2, 1979 


In the Matter of 


BOSTON HAMBRO CORP. 
One Boston Blace 
Boston, Massachusetts 02110 


(803-15) 
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NOTICE OF APPLICATION FOR ORDER PUR- 
SUANT TO SECTION 206A OF THE ACT FOR AN 
EXEMPTION FROM THE PROVISIONS OF SECTION 
205(1) OF THE ACT AND RULE 204-2(b) AND (c) 
THEREUNDER 


NOTICE IS HEREBY GIVEN that Boston Hambro Corp. 
(“Applicant’’), which intends to register with the 
Commission as an investment adviser under the 
Investment Advisers Act of 1940 (‘‘Act’’), filed an 
application on January 19, 1979, and an amendment 
thereto on September 5, 1979, pursuant to Section 
206A of the Act. The application seeks an order (1) 
exempting Applicant’s advisory fee arrangements 
with a small business investment company (“SBIC’’) 
limited partnership from the prohibition of Section 
205(1) of the Act, and (2) exempting it from the 
recordkeeping requirements of Rule 204-2(b) and (c) 
promulgated under the Act, to the extent described 
herein. All interested persons are referred to the 
application on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 


Applicant states that it was organized on October 25, 
1978, to serve as the general partner of Boston 
Hambro Capital Company (the ‘‘Partnership’’), a 
limited partnership which will operate as an SBIC 
under the Small Business Investment Act of 1958, as 
amended, to provide loans and equity financing to 
small businesses qualified under that Act. The 
Partnership will also provide management consulting 
services to its portfolio companies in connection with 
such financings and on a fixed-fee basis to other 
eligible small businesses, although Applicant states 
that such services will not be a major source of 
Partnership income. Applicant has not yet registered 
as an adviser under the Act, but it states that it will 
upon receipt of an exemptive order from the 
Commission regarding its fee and recordkeeping 
arrangements. 


The Applicant will issue 3,000 shares of common stock 
at a price of $5 per share. Of these, 1,500 shares will 
be issued to The Boston Company Financial 
Strategies Group, Inc. (““BCFSG"’), and the remaining 
1,500 shares will be issued to Hambro America Incor- 
porated (‘‘HAI’’). BCFSG and HAI will also each 
subscribe for a minimum of 1,250 shares of preferred 
stock at $100 per share. Pursuant to a stockholders’ 
agreement, BCFSG and HAI will agree with the 
Applicant to subscribe for the number of shares of 
preferred stock at $100 per share such that the 
aggregate purchase price of the shares subscribed to 
by each is the greater of $125,000 or 5 percent of 
total capital contributions to the Partnership. These 
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subscriptions will constitute ‘‘free capital’’ of the 
Partnership which may be called down if, when, and 
to the extent the Applicant requires the additional 
funds. The obligations of BCFSG and HAI with 
respect to these subscriptions will be guaranteed by 
their respective parent corporations, The Boston 
Company, Inc., and Hambros Bank Limited. At the 
time of the closing for capital contributions to the 
Partnership, the Applicant will issue 5,000 shares of 
participating preference stock to HAI at $100 per 
share and invest the proceeds in an “Investment 
Account” in the Partnership. 


BCFSG, a wholly-owned subsidiary of The Boston 
Company, Inc., acts as a single policymaker for a 
group of subsidiaries of The Boston Company, Inc., 
which provide comprehensive financial planning and 
portfolio management primarily to individuals and 
families, and which create and structure private 
investment opportunities in such areas as real estate 
and oil and gas. The business of The Boston 
Company, Inc., which has its principal office in 
Boston, Massachusetts, generally involves invest- 
ment advisory, investment management, banking, 
custodial, and other financial services. The 
company’s principal subsidiary, Boston Safe Deposit 
and Trust Company, is a fiduciary banking institution 
which acts as trustee for individuals, family groups, 
charitable trusts, endowments and pension funds. All 
of the other active subsidiaries of The Boston 
Company, Inc., except BCFSG and The Boston 
Company Investment Creation, Inc., are registered 
investment advisers under the Act. 


HAI is a wholly-owned subsidiary of Hambros Bank 
Limited, a United Kingdom Corporation engaged 
principally in the business of investment banking and 
wholesale commercial banking, with its principal 
office in London, England. HAI serves as_ the 
“representative office’’ of Hambros Bank Limited in 
the United States. 


Each of the stockholders will participate in the 
management of the Applicant’s affairs through 
representatives on its board of directors and its 
officers. Pursuant to a stockholders agreement 
among BCFSG, HAI and the Applicant, the board of 
directors of the Applicant will at all times include 
three directors nominated by each stockholder. One 
additional director may, but need not be, elected by 
mutual agreement of the stockholders. The by-laws 
of the Applicant provide that, in the case of all 
actions by a majority of the directors, such majority 
shall include at least one director nominated by each 
stockholder. 





In addition to the investment of at least $500,000 by 
HAI, it is expected that limited partners will make 
capital contributions aggregating approximately $4.5 
million. (The Applicant has reserved the right to 
accept contributions from limited partners aggre- 
gating $6.5 million in the initial offering.) The limited 
partnership interests will be offered to sophisticated 
U.S. and foreign investors of substantial means in 
units of $250,000. Fractions of the units may be sold; 
however, the minimum investment by any limited 
partner will be $150,000, except that a limited number 
of units may be split up into smaller fractions among 
members of a single family group as described in the 
application. As a condition to the Partnership’s 
receipt of an SBIC license, special counsel for the 
Partnership will furnish an opinion satisfactory to the 
Small Business Administration, to the effect that (i) 
the issuance and sale of the limited partnership 
interests does not require registration under the 
Securities Act of 1933 in that such interests will be 
offered and sold in transactions not involving a public 
offering within the meaning of Section 4(2) of that 
Act and (ii) the Partnership will not be required to 
register as an investment company under the 
Investment Company Act of 1940. 


Such interests will be sold through The Boston 
Company Investment Creation, Inc., a wholly-owned 
indirect subsidiary of The Boston Company, Inc., and 
a registered broker-dealer. Such broker-dealer will 
receive a placement fee to be paid by each limited 
partner equal to four percent of his capital 
contribution. In this connection, it is anticipated that 
none of the funds currently being managed by The 
Boston Company, Inc., or Hambros Bank Limited or 
their affiliates will be invested in the Partnership and 
that a majority of the limited partnership interests will 
be purchased by persons who are not now clients of 
any of the foregoing. No arrangements have been 
made with any other brokers, underwriters or dealers 
with regard to marketing of limited partnership 
interests. 


Conditions to the closing for capital contributions to 
the Partnership include the receipt of contributions 
from the limited partners totaling at least $2,000,000 
and receipt of either an order of the Commission 
granting the relief requested by the application or an 
opinion of counsel to the effect that the proposed 
arrangements would not result in any violation under 
the Act. 


The Articles of Limited Partnership establishing the 
Partnership will provide that the management, 
operation and policies of the Partnership are vested 
exclusively in the Applicant, which is given the power 


to perform all acts and enter into and perform all 
contracts and other undertakings on behalf of the 
Partnership which it deems necessary, advisable or 
incidental to the objects and purposes of the 
Partnership. It is contemplated that the Applicant will 
engage the administrative and other services of, and 
rent office space from, BCFSG and HAI and persons 
and companies affiliated with these corporations, and 
will pay reasonable compensation therefor, deter- 
mined on the basis of cost, except that in certain 
instances charges may be based upon the affiliate’s 
customary charges for such services to unrelated 
third persons. 


The Articles of Limited Partnership will provide for 
the maintenance of capital accounts for each partner 
reflecting the partner's contributions and his allocable 
share of Partnership income, gains, credits, losses, 
deductions, liabilities and expenses. 


The Applicant will receive a 15 percent share of the 
income, profits and gains of the Partnership and will 
bear 15 percent of the losses and expenses of the 
Partnership. The 15 percent profit and loss interest 
will be reflected in a separate Management Account 
established for the Applicant. At the end of each 
calendar year, all partners’ accounts will be adjusted. 
Fifteen percent of all realized income, gains, credits, 
losses, deductions, liabilities and expenses will be 
credited to or debited against the Management 
Account of the Applicant. The remaining 85 percent 
will be credited to or debited against all other capital 
accounts (including the Investment Account of the 
Applicant) pro rata to the balances in such accounts, 
except that for nontax purposes, losses, liabilities and 
expenses in excess of Partnership capital shall be 
borne by the Management Account of the Applicant 
only. Upon the termination of the Partnership, any 
unrealized appreciation or depreciation will be 
allocated in accordance with the respective capital 
accounts of the partners. If total losses and expenses 
charged to the Management Account of the applicant 
exceed the amount credited to that account, the 
account can be in a deficit position. The Applicant is 
obligated to pay any such deficit upon termination of 
the Partnership or at such earlier time as the 
Partnership requires the funds. 


The Partnership intends to distribute annually to its 
partners, pro rata, an amount that will be sufficient 
allowance for the taxes payable by the partners on 
their allocable share of Partnership income and gains. 
At the discretion of the Applicant the Partnership 
may also from time to time make other distributions 
pro rata to the capital accounts of the partners, 
except that in unusual circumstances the Partnership 
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may make non-pro rata distributions to limited 
partners with the consent of the limited partners 
involved. The Applicant has undertaken, based upon 
the granting of the exemption requested in the appli- 
cation, that (i) distributions (including cash, securities 
or otherwise) will not be made to the Applicant in 
respect of its Management Account until the limited 
partners shall have received distributions equal to 
their initial capital contributions, except that the 
Applicant may from time to time receive cash distri- 
butions from its Management Account sufficient in 
amount to satisfy its tax liabilities in respect of its 
allocable share of Partnership income and gains 
attributable to its Management Account, and (ii) 
distributions (including cash, securities or otherwise) 
will be made to the Applicant only concurrently with 
and in amounts not exceeding amounts pro rata to 
distributions made to the limited partners except to 
the extent that the Applicant has theretofore received 
less than its pro rata share of distributions made to 
the limited partners in which case distributions shall 
only be made in cash. Without the specific approval 
of the Small Business Administration, no partner may 
receive a return of his capital contribution, and 
distributions may be made only out of accumulated 
income and gains. 


In accordance with the Articles of Limited Partner- 


ship, the Applicant will keep or cause to be kept 
adequate books and records reflecting all activities of 
the Partnership and will at all times cooperate with 
the limited partners in making all books and records 
available for their inspection. Within 75 days after the 
end of each calendar year, the Applicant will cause 
the financial statements of the Partnership for such 


year to be audited by independent public 
accountants; such audit will be certified and a copy 
delivered to each of the limited partners. 


The Applicant states that, if applicable, Section 
205(1) of the Act, which generally prohibits 
investment advisers (unless exempt from registration 
under the Act pursuant to Section 203(b) of the Act) 
from receiving compensation based on investment 
performance, would prohibit the proposed arrange- 
ment under the Articles of Limited prohibit the 
ment under the Articles of Limited Partner- 
ship entitling the Applicant to a 15 percent 
share of the profits and losses of the Partnership. 
Accordingly, Applicant requests an order exempting 
Applicant from the provisions of Section 205(1) to the 
extent necessary to permit the proposed arrange- 
ment. The Applicant assumes for purposes of the 
application that its proposed relationship with the 
Partnership would cause it to be deemed an invest- 
ment adviser under the Act and that its interest in 
Partnership profits and losses would be regarded as a 
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compensation arrangement within the meaning of 
Section 205(1) of the Act. The Applicant also states 
that under the present state of the law it is uncertain 
whether it would be regarded as having only one 
client, i.e., the Partnership, or whether each limited 
partner would be deemed a separate client for 
purposes of determining the availability of an 
exemption under Section 203(b) of the Act. 


The Applicant asserts that its proposed arrangement 
satisfies the standards set forth in Section 206A of 
the Act, making it an appropriate instance for the 
exercise of the Commission’s exemptive powers 
under this section. The Applicant states that the 
purpose of the prohibition on so-called ‘‘performance 
fee’’ arrangements is to prohibit arrangements which 
encourage advisers to take undue risks with the funds 
of clients, and that its proposed arrangement will not 
encourage the Applicant to take undue risks with the 
Partnership funds. In support of its contention, the 
Applicant states that it will have substantial funds 
invested in the Partnership (the proceeds of the 
$500,000 investment by HAI in the Applicant) and in 
addition will have substantial free capital subject to 
the risks of the Partnership. 


The Applicant emphasizes that, unlike typical 
performance fee arrangements, it will be allocated 
through its Management Account not only 15 percent 
of all profits, but also 15 percent of all losses of the 
Partnership. The Applicant asserts that this 
participation in losses of the Partnership serves to 
remove another potential conflict of interest which is 
present in the typical performance fee arrangement 
where the general partner shares only in profits of the 
partnership: the incentive to make portfolio 
decisions optimizing timing of realization of gains 
and losses so as to maximize compensation. 
Applicant contends that this potential is absent from 
the proposed arrangement in that any profits 
allocated to the Applicant’s Management Account in 
one year will be reduced by its share of any losses 
realized in subsequent years. Conversely, any losses 
allocated to the Applicant in one year will offset 
future profits allocated to it. Any distributions made 
to the Applicant in excess of the Applicant's share of 
the net profits over the term of the Partnership will be 
reflected by a deficit in the Applicant's Management 
Account and the Applicant will be obligated to repay 
such deficit at the termination of the Partnership or at 
such earlier time as the Partnership requires the 
funds. 


In support of its request, the Applicant also states 
that the limited partners will be sophisticated 
investors of substantial means who can bear the risks 





associated with the Partnership's investment 
objectives and techniques and who will be able to 
appreciate the impact on their investment of the 
interest accorded to the Applicant by the Articles of 
Limited Partnership. Further, the Applicant has 
undertaken, based upon the granting of the 
exemptions requested in the application, that (a) it 
will not permit the assignment of limited partnership 
interests to any person except by gift, bequest or 
devise or otherwise by operation of law where no 
consideration is paid therefor unless the value of the 
assigned interest to any such person has a value of at 
least $150,000 at the time of assignment (except that 
with respect to those interests described in the 
application which initially had a value of less than 
$150,000, such interests may have at the time of 
assignment a value of less than $150,000 but not less 
than the value at the time of the initial sale) and (b) it 
will not permit the assignment of limited partnership 
interests in a transaction or transactions involving a 
public offering of such interests. 


Finally, the Applicant asserts that the exemption 
requested is “necessary [and] appropriate in the 
public interest’’ because the Partnership’s sole 
purpose of operating as an SBIC, licensed by the 
Small Business Administration in accordance with 
applicable laws and regulations, clearly furthers the 
legislative policy of facilitating capital investment in 
small business concerns. Applicant considers the 
typical investment advisory fee arrangement based 
upon a percentage of net assets inadequate reward 
for the particular services required for effective 
management of the Partnership investments and for 
the assumption of the substantial additional risks 
borne by the Applicant. 


The Applicant also requests exemption from Section 
204 of the Act and paragraphs (b) and (c) of Rule 
204-2 thereunder, which require an investment 
adviser (other than one exempt from registration 
under Section 203(b) having custody or possession of 
a client's securities or funds to maintain designated 
books and records with respect to each such client. 
The Applicant proposes to maintain the designated 
books and records for the Partnership rather than for 
each of the individual limited partners. The Applicant 
asserts that it considers it impractical and unduly 
burdensome to prepare and maintain all of the 
designated books and records for each limited partner 
individually and requests an order exempting it from 
the provisions of Section 204 of the Act and of Rule 
204-2 (b) and (c) to the extent that such provisions 
may otherwise require it to maintain the designated 
books and records with respect to each limited 
partner. 


The Applicant further states that it is aware that the 
Commission has published for comment proposed 
Rule 205-3 under the Act, which would provide an 
exemption in certain instances from the performance 
fee prohibition of Section 205 of the Act. (Release 
No. 1A-680, June 19, 1979.) The Applicant believes 
that its proposed arrangements, as described in the 
Application, are responsive to the substantive 
concerns of the Commission as expressed in the 
proposed rule and in some instances provide protec- 
tion to investors in the Partnership which are more 
extensive than those which the proposed rule might 
require. The Applicant believes that its application 
should be granted, notwithstanding certain differ- 
ences from the proposed rule, for additional reasons, 
among others, that (i) its proposed arrangements and 
initial application had been structured on the basis of 
prior exemptive orders of the Commission granted in 
Weiss, Peck & Greer (Release No. 1A-625, April 25, 
1978) and Foster Management Company (Release 
No. 1A-651, November 28, 1978) and upon conver- 
sations with the staff of the Commission 
commencing in October, 1978; (ii) prior to publication 
of the proposed rule, the Internal Revenue Service 
had already issued a favorable tax ruling to the Part- 
nership and the Small Business Administration had 
already completed its formal review of the Partner- 
ship’s SBIC license application and has provisionally 
granted such license, in each case based upon the 
proposed arrangement; (iii) the proposed operations 
of the Partnership are subject to an extensive scheme 
of regulation under the Small Business Investment 
Act of 1958 which conflicts in certain respects with 
provisions of the proposed rule; and (iv) there is, at 
present, uncertainty surrounding the final form of 
such rule, as suggested by the release of the 
Commission proposing the rule. 


The Commission is empowered under Section 206A 
of the Act to exempt any person from the provisions 
of the Act and the rules and regulations thereunder if 
and to the extent that such exemption is necessary or 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than November 26, 1979, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. A copy of 
such request shall be served personally or by mail 


SEC DOCKET/911 





upon Applicant at the address stated above. Proof of 
such service (by affidavit, or in case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 705/November 5, 1979 


Admin. Proc. Files No. 3-5834 

In the Matter of 

I. MILLER ADVISORY SERVICES, INC. 
(801-13205) 

IRWIN MILLER 

LEWIS HARRIS WEINSTEIN 

ORDER INSTITUTING PROCEEDINGS AND FIND- 


INGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In connection with a proposed public administrative 
proceeding pursuant to Sections 203(e) and (f) of the 
Investment Advisers Act of 1940 (“Advisers Act’’), |. 
Miller Advisory Services, Inc. (‘‘Miller, Inc.’’), a regis- 
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tered investment adviser, and Irwin Miller (‘‘Miller’’) 
and Lewis Harris Weinstein (‘‘Weinstein’’), the 
president and vice president, respectively, of Miller, 
Inc., have submitted a joint Offer of Settlement which 
the Commission has determined it is in the public 
interest to accept. Solely for the purpose of this 
proceeding, and without admitting or denying the 
allegations and findings contained herein, Miller, Inc., 
Miller and Weinstein consent to the findings and 
order of the Commission imposing the remedial 
sanctions set forth below. 


Accordingly, IT IS ORDERED that a proceeding 
pursuant to Sections 203(e) and (f) of the Advisers 
Act be, and it hereby is, instituted. 


On the basis of the Order Instituting Proceedings and 
the Offer of Settlement, it is found that, during the 
period from approximately February 1977 to October 
1977, Miller and Weinstein wilfully caused, aided and 
abetted Miller, Inc.’s wilful violations of Section 
206(1) and (2) of the Advisers Act in that they failed 
to disclose certain facts and made false disclosures 
concerning (i) the minimum dollar amount needed to 
become a client of Miller, Inc.; (ii) the number of 
advisory clients of Miller, Inc.; (iii) the use of 
proceeds of clients’ loans to Miller and Weinstein; (iv) 
Miller’s and Weinstein’s prior experience and results 
in handling clients’ funds; and (v) Miller's and 
Weinstein’s representations of future investment 
profits. 


IV. 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the Offer of 
Settlement. 


Accordingly, IT |S ORDERED that the registration of 
Miller, Inc. as an investment adviser be, and it hereby 
is, revoked, and 


IT IS FURTHER ORDERED that Irwin Miller be, and 
he hereby is, barred from association with any 
investment adviser, and 


IT 1S FURTHER ORDERED that Lewis Harris 
Weinstein be, and he hereby is, barred from 
association with any investment adviser. 





For the Commission, by its Secretary, pursuant to 
delegated authority. 


George A. Fitzsimmons 
Secretary 
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Litigation Release No. 8917/November 6, 1979 


SEC v. JACK WARD FREEMAN, SR., ET AL., (N.D. 
ILL. CIVIL NO. 77 C 2319 


William D. Goldsberry, Administrator of the Chicago 
Regional Office of the Securities and Exchange 
Commission, announced that on October 25, 1979, 
the Honorable Hubert Will, United States District 
Judge for the Northern District of Illinois, entered 
Final Judgments and Orders of Permanent Injunction 
enjoining Jack Ward Freeman, Sr., Gurn H. 
Freeman, Sr., Lawrence Palenshus, Thomas Randy 
Browne, Businessways, Inc. (an Illinois corporation), 
Businessways, Inc. (a Texas corporation), Business- 
ways, Inc. (a Missouri corporation), Businessways, 
Inc. (a Kansas corporation), Allied Business 
Consultants, Inc., and Century Consultants, Inc. 
from future violations of the registration and 
anti-fraud provisions of the federal securities laws. 
Each of the above-named individuals and entities 


consented to the entry of the final judgments without 
admitting or denying the allegations set forth in the 
Commission's complaint. 


The aforementioned final judgments were entered in 
connection with a civil action filed by the Commission 
on June 29, 1977. The Commission’s complaint 
alleged that the individual and corporate defendants 
had violated the registration and anti-fraud provisions 
of the federal securities laws in connection with the 
offer and sale of the common stock of the corporate 
defendants. The Complaint specifically alleged that 
the defendants made untrue statements of material 
facts and omitted to state material facts, including 
but not limited to: the financial condition of the 
issuers of the aforementioned securities, the applic- 
ation and use of proceeds from the sale of the 
securities, the profitability of the operations of the 
issuers of the securities, the specific assets of the 
issuers of the securities, the return an investor would 
receive on his investment, the background of Jack 
Freeman, Lawrence Palenshus, Thomas Randy 
Browne, and Gurn Freeman and the clientele of the 
issuers of the aforementioned securities. 


For further information see Litigation Release No. 
8043. 





Litigation Release No. 8918/November 6, 1979 


U.S. v. RICHARD H. SNOOKS 
79-00109-01-CR-W-1) 


(W.D., MO. 


Ronald S. Reed, Jr., United States Attorney for the 
Western District of Missouri, and William D. 
Goldsberry, Administrator of the Chicago Regional 
Office of the Securities and Exchange Commission, 
announced that on October 26, 1979, Federal Judge 
John W. Oliver sentenced Richard H. Snooks to 5 
years imprisonment. On August 20, 1979, the federal 
grand jury in Kansas City, Missouri returned a fifteen- 
count indictment charging Snooks of St. Joseph, 
Missouri with violations of the anti-fraud provisions of 
the Federal securities laws and the mail fraud statute. 
On September 28, 1979, Snooks had entered a plea 
of guilty to two counts of securities fraud and one 
count of mail fraud. 


The indictment had charged Snooks with engaging in 
a scheme, device and artifice to defraud numerous 
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investors who had placed money in passbook savings 
accounts and certificates of deposit issued by 
Citizens Loan and Savings Company (CL&S) of St. 
Joseph, Missouri. CL&S has been adjudicated a 
bankrupt and is being liquidated by a court-appointed 
trustee. 


The Commission previously had obtained a 
permanent injunction by consent which barred 
Snooks from future violations of the registration and 
anti-fraud provisions of the Federal securities laws. 


The indictment and conviction were the result of a 
joint investigation by the Commission's St. Louis and 
Chicago Offices, United States Attorney’s Office in 
Kansas City, Missouri and the Postal Inspection 
Service in Kansas City. 





Litigation Release No. 8919/November 8, 1979 


UNITED STATES v. RALPH READ, et al. (N.D. ILL., 
79 CR 277) 


William D. Goldsberry, Administrator of the Chicago 
Regional Office and Gregory C. Jones, Acting United 
States Attorney for the Northern District of Illinois, 
announced that on October 29, 1979, Ralph Read, 
Ronald Spiegal and Howard Swiger were found guilty 
as charged in a thirty-three-count indictment by a jury 
in the United States District Court for the Northern 
District of Illinois. Additionally, two other individuals, 
Jack Coulson and Bernard Magdovitz, previously 
pled guilty to charges contained in the indictment, 
and testified as Government witnesses at the trial. 
Robert Smith, who was also a defendant, was 
acquitted by the jury. 


Read, Spiegal and Swiger were found guilty of 
securities and mail fraud charges, conspiracy and 
making false statements to the Securities and 
Exchange Commission. The convictions resulted from 
activities by the individuals while employees of Cenco 
Incorporated (Cenco), a Chicago based corporation. 


Ralph Read of Chicago, Illinois, the former President 
of Cenco, was found guilty as charged of one count 
of conspiracy, eleven counts of securities fraud, 
seventeen counts of mail fraud and four counts of 
false filings with the Securities and Exchange 
Commission. 


Ronald Spiegal of Oakbrook, Iilincis, the former 
Executive Vice President of Cenco and former 
President of Cenco Medical Health, a former Cenco 
subsidiary, was found guilty as charged with one 
count of conspiracy, eleven counts of securities 
fraud, seventeen counts of mail fraud and one count 
of false filings with the Securities and Exchange 
Commission. 


Howard Swiger of Downers Gove, Illinois, a former 
officer of Cenco Medical Health and former treasurer 
of a Cenco division was found guilty of one count of 
conspiracy, eleven counts of securities fraud, 
seventeen counts of mail fraud and one count of false 
filings with the Securities and Exchange Commission. 


On June 19, 1979, Bernard Magdovitz of South 
Hampton, England, former Treasurer of Cenco and 
former President of Cenco Medical Health, pled guilty 
to the conspiracy and one count of mail fraud. 


On September 6, 1979, Jack Coulson of Bartlett, 
lilinois, former national sales manager for Cenco 
Medical Health, pled guilty to the conspiracy and one 
count of mail fraud. 


Read, Spiegal, Swiger, Magdovitz and Coulson were 
indicted on April 24, 1979 by a Federal Grand Jury in 
Chicago. The indictment charged that from 1970 
through 1974, approximately $25 million of false 
profits were reported ‘by Cenco. The false profits 
primarily resulted from an inflaction of the inventory 
of Cenco Medical Health. 


Sentencing for Read, Spiegal and Swiger has been 
set for December 21, 1979. (For further information, 
see Litigation Release Nos. 8747 and 8786.) 
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